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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-97) 
REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on October 25, 1995, the Secre- 
tary of the Treasury, pursuant to Section 641, Tariff Act of 1930, as 
amended (19 U.S.C. 1641), and Part 111.45(a) of the Customs Regula- 
tions, as amended (19 CFR 111.45(a)), ordered the revocation of license 
(No. 6884) issued to John V. Urbano to conduct Customs business. 


Dated: November 20, 1995. 


ANNE K. LOMBARDI, 
Deputy Director, 
Trade Compliance. 
[Published in the Federal Register, November 27, 1995 (60 FR 58435)] 





19 CFR Part 12 


(T.D. 95-98) 


RIN 1515-AB50 
NORTH AMERICAN FREE TRADE AGREEMENT—SUBMISSION 
OF CERTIFICATES OF ELIGIBILITY FOR TEXTILE AND 


APPAREL GOODS UNDER THE TARIFF PREFERENCE LEVEL 
PROVISIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: On June 20, 1994, T.D. 94-52 was published in the Federal 
Register (59 FR 31519) setting forth an interim amendment to § 12.132 
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of the Customs Regulations to require submission of a Certificate of Eli- 
gibility in connection with the entry of non-originating textile and 
apparel goods from Canada or Mexico for which preferential tariff 
treatment is claimed under the tariff preference level provisions of the 
North American Free Trade Agreement (NAFTA). The interim amend- 
ment to § 12.132 contained in T.D. 94-52 was adopted as a final rule 
without change on September 6, 1995, in T.D. 95-68 (60 FR 46334) 
which set forth final regulations implementing the NAFTA. This docu- 
ment discusses the public comments submitted in response to T.D. 
94-52 and makes one clarifying change to the regulatory text. 


EFFECTIVE DATE: November 28, 1995. 


FOR FURTHER INFORMATION CONTACT: Dick Crichton, Office of 
Strategic Trade (202-927-0162). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December i7, 1992, the United States, Canada and Mexico 
entered into the North American Free Trade Agreement (NAFTA), one 
of the principal purposes of which is to eliminate tariff and other barri- 
ers to trade in, and facilitate the cross-border movement of, goods and 
services between the territories of the countries. The provisions of the 
NAFTA were adopted by the United States with the enactment of the 
North American Free Trade Agreement Implementation Act, Public 
Law 103-182, 107 Stat. 2057. On December 30, 1993, Customs pub- 
lished in the Federal Register (58 FR 69460) T.D. 94-1 setting forth 
interim amendments to the Customs Regulations to implement the 
Customs-related aspects of the NAFTA. Those interim regulations took 
effect on January 1, 1994, to coincide with the entry into force of the 
NAFTA. 

The centerpiece of the NAFTA involves the granting of preferential 
tariff (duty-free or reduced-duty) treatment on goods imported into a 
NAFTA country from another NAFTA country. As a general rule, such 
preferential tariff treatment may only be accorded to goods that satisfy 
the rules of origin standards set forth in Chapter Four of the NAFTA; 
such goods are referred to as “originating” goods for NAFTA purposes. 
The NAFTA Chapter Four rules of origin are set forth in section 202 of 
the Act which is codified at 19 U.S.C. 3332. 

Under Chapter Three of the NAFTA, Appendix 6.B. to Annex 300-B 
provides for an exception to the general rule regarding the granting of 
NAFTA preferential tariff treatment only to originating goods. This 
exception concerns specified textile and apparel goods which, because 
of the origin of the materials used to produce the goods in a NAFTA 
country and/or the nature of the processing used to produce the goods in 
a NAFTA country, do not meet the Chapter Four rules of origin stan- 
dards and thus do not qualify as originating goods under the NAFTA. 
For such non-originating goods, Appendix 6.B. to Annex 300-B pro- 
vides that they may nevertheless be granted preferential tariff treat- 
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ment (that is, the duty-free or reduced-duty treatment that would be 
accorded to the same type of good when it qualifies as an originating 
good) up to specified annual quantitative “tariff preference levels” 
(TPLs). Once a TPL applicable to a NAFTA country’s exports to 
another NAFTA country has been reached, any further exports of goods 
of that TPL category to the same NAFTA country during that year may 
not be accorded NAFTA preferential tariff treatment but rather will be 
subject to duty at the most-favored-nation rate. The TPL quantitative 
limits are set forth by category in Schedules 6.B.1. through 6.B.3. of 
Annex 300-B with reference to imports into each NAFTA country from 
each of the other NAFTA countries. For U.S. import purposes, the TPL 
provisions of Appendix 6.B. and Schedules 6.B.1. through 6.B.3. are also 
set forth in Additional U.S. Notes 3 through 6 to Section XI, HTSUS. 

The basic procedures for filing a claim for NAFTA preferential tariff 
treatment, set forth in § 181.21 of the NAFTA implementing regula- 
tions (19 CFR 181.21), are generally applicable in the case of goods for 
which preferential tariff treatment is sought under the TPL provisions 
described above. However, there is one principal exception to those pro- 
cedures as regards goods to which Appendix 6.B. to Annex 300-B 
applies: as stated in paragraph (a) of that section, there is no require- 
ment that the written declaration (which constitutes the claim for pref- 
erential tariff treatment) be based on a Certificate of Origin in the 
possession of the importer. This exception is necessary because a 
NAFTA Certificate of Origin has reference only to originating goods 
(that is, goods which comply with the Chapter Four rules of origin stan- 
dards) and thus does not cover TPL goods which are, by definition, not 
originating goods. 

Following the publication of T.D. 94-1 and the entry into force of the 
NAFTA, representatives of the United States, Canada and Mexico con- 
tinued to have discussions regarding whether additional requirements 
or procedures should be adopted for purposes of administering the pro- 
visions of Annex 300-B of the NAFTA. As a result of those discussions, 
Canada and Mexico decided on, and implemented, use of a Certificate of 
Eligibility as the means for monitoring and identifying export ship- 
ments eligible for preferential tariff treatment pursuant to the TPL 
provisions of Appendix 6.B. to Annex 300-B of the NAFTA (no corre- 
sponding Certificate of Eligibility has been adopted for purposes of U.S. 
exports to Canada and Mexico). The Certificate of Eligibility, signed by 
an authorized official of the Canadian or Mexican government, is issued 
to the Canadian or Mexican exporter for transmittal to the importer of 
the goods who then is able to make a claim for preferential tariff treat- 
ment based on the Certificate of Eligibility. The United States, Canada 
and Mexico agreed that presentation of a properly completed and 
executed Certificate of Eligibility for Canadian and Mexican exports is a 
prerequisite to the granting of a claim for preferential tariff treatment 
under the TPL provisions, and failure to present such a Certificate of 
Eligibility will result in assessment of duty at the most-favored-nation 
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(that is, non-NAFTA) rate. In furtherance of this agreement, Customs 
implemented the procedure of granting claims for preferential tariff 
treatment on TPL goods imported from Canada or Mexico only if a 
properly completed and executed Certificate of Eligibility pertaining to 
the goods is presented to Customs when the claim is made. 

In order to reflect the procedures agreed to by the three countries and 
implemented by Customs with regard to Canadian and Mexican 
exports, on June 20, 1994, Customs published T.D. 94-52 in the Federal 
Register (59 FR 31519) for purposes of amending, on an interim basis, 
§ 12.132 of the Customs Regulations (19 CFR 12.132), which had been 
adopted as an interim regulation in T.D. 944 discussed above, to 
require submission of a Canadian or Mexican Certificate of Eligibility 
in connection with a claim for preferential tariff treatment on goods 
covered by the NAFTA TPL provisions. Although the interim regula- 
tion took effect on the date of publication, T.D. 94-52 prescribed a pub- 
lic comment period which closed on August 19, 1994. 

The interim NAFTA regulations set forth in T.D. 94-1 and the 
interim amendment to § 12.132 set forth in T.D. 94-52 were adopted as 
a final rule in T.D. 95-68 which was published in the Federal Register on 
September 6, 1995 (60 FR 46334). Although T.D. 95-68 republished the 
entire text of interim § 12.132 (that is, the original text contained in 
T.D. 94-1 as amended by T.D. 94-52), the SUPPLEMENTARY 
INFORMATION portion of T.D. 95-68 stated that Customs would pub- 
lish a separate document to specifically address T.D. 94-52, including 
any public comments submitted in response thereto. 


DISCUSSION OF PUBLIC COMMENTS 


Three comments were received in response to the interim regulation 
set forth in T.D. 94-52. 

Two of these commenters were primarily concerned with the ability 
to file a claim after importation and whether or not there would be a suf- 
ficient time period to make such a claim, particularly when the US. 
importer is unable to obtain and provide a Certificate of Eligibility at 
the time of entry. 

While a failure to supply the required Certificate of Eligibility will 
preclude the filing of a claim for preferential tariff treatment and will 
result in liquidation of the entry at the non-preferential duty rate, Cus- 
toms believes that importers in most cases will have adequate opportu- 
nity, following the date of entry, to submit the Certificate and make the 
claim when the Certificate is not available at the time of entry. Customs 
notes in this regard that the importer may supply the necessary docu- 
mentation and make the claim either at any time prior to final liquida- 
tion or in connection with the filing of a protest within 90 days 
following final liquidation. Moreover, under existing procedures, liqui- 
dation is delayed for a minimum of 90 days following the date of entry. 
Thus, an importer has at least 180 days from the date of entry in which 
to file a claim through submission of the required Certificate of Eligibil- 
ity. In addition, on a case-by-case basis, Customs may grant an import- 





U.S. CUSTOMS SERVICE 5 


er’s request for a delay in liquidation so as to afford the importer 
additional time to submit the Certificate and make the claim if the 
request explains the reason for the delay in providing the Certificate. 

With specific reference to the requirement in § 12.132(b) that the 
Certificate of Eligibility “shall be presented to Customs at the time the 
claim for preferential tariff treatment is filed under § 181.21 of this 
chapter”, the third commenter objected to adoption of the interim rule 
with an immediate effective date. This commenter stated that the rule 
should only be implemented after sufficient notice and opportunity for 
comment are provided to the importing public in accordance with the 
requirements of the Administrative Procedure Act (APA), arguing that 
T.D. 94-52 did not set forth an adequate basis for dispensing with the 
normal APA advance notice and delayed effective date procedures. 

Customs believes that T.D. 94-52 set forth an adequate justification, 
consistent with the provisions of the APA, for dispensing with the nor- 
mal advance notice, comment and delayed effective date requirements 
of the APA. T.D. 94-52 specifically cited the foreign affairs function 
exception to application of the normal APA rulemaking procedures. To 
the extent that this commenter believes that the failure to provide for a 
delayed effective date limits the opportunity to obtain preferential tar- 
iff treatment on TPL goods that could be the subject of a claim at the 
time of entry but for the absence of a Certificate of Eligibility, Customs 
would point out that, as explained in the response to the two other com- 
menters set forth above, there are alternative procedures that may be 
followed to ensure that such treatment is nevertheless accorded to the 
goods when the Certificate of Eligibility cannot be presented until after 
the date of entry. 

Customs notes that the last sentence of paragraph (b) of § 12.132, 
which states that “[flailure to timely submit the required Certificate of 
Eligibility will result in a denial of the claim”, could be taken to imply 
that a claim for preferential tariff treatment on TPL goods may be made 
without simultaneous presentation of the Certificate to Customs. Such 
a conclusion would be inconsistent with the wording and intent of the 
preceding paragraph (b) text as discussed above in connection with the 
public comments. Accordingly, in order to avoid any ambiguity on this 
point, this document amends § 12.132 by removing the last sentence of 
paragraph (b). 


INAPPLICABILITY OF NOTICE AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 

Pursuant to the provisions of 5 U.S.C. 553(a), public notice is inappli- 
cable to this final regulation because it is within the foreign affairs func- 
tion of the United States. The amendment contained in this document 
is consistent with procedures agreed to and implemented by the United 
States, Canada, and Mexico. In addition, because this amendment does 
not involve a substantive change but rather merely clarifies existing 
procedures for claiming a tariff preference under the NAFTA, it is 
determined pursuant to 5 U.S.C. 553(b)(B), that notice and public pro- 
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cedures are impracticable, unnecessary, and contrary to the public 
interest. Furthermore, for thé above reasons, it is determined that good 


cause exists under the provisions of 5 U.S.C. 553(d)(3) for dispensing 
with a delayed effective date. 


EXECUTIVE ORDER 12866 


Because this document involves a foreign affairs function of the 
United States and implements an international agreement, it is not 
subject to the provisions of E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required for this rule, 


the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do 
not apply. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 12 


Canada, Customs duties and inspection, Marking, Mexico, Reporting 


and recordkeeping requirements, Textiles and textile products, Trade 
agreements. 


AMENDMENT TO THE REGULATIONS 
Accordingly, for the reasons set forth above, Part 12, Customs Regu- 
lations (19 CFR Part 12), is amended as set forth below. 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The authority citation for Part 12 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * * * * * * 


2. In § 12.132, paragraph (b) is amended by removing the last 
sentence. 


GEORGE J. WEISE, 
Commissioner of Customs. 
Approved: October 24, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 
{Published in the Federal Register, November 28, 1995 (60 FR 58516)] 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 11-1995) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of October 1995 follow. 


The last notice was published in the CUSTOMS BULLETIN on November 1, 
1995. 


Corrections or information to update files may be sent to: 
U.S. Customs Service 
IPR Branch 


1301 Constitution Avenue NW (Franklin Court) 
Washington, DC 20229 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: November 20, 1995. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 
The list of recordations follow: 





Sz2zz2zz2z=z2z2=2z 


NOTLVYOdYOS 
NOTLVYOdYOD 
NOTLVYOdNOD 


NOITLVeOdNOD 
NOTLVYOdNOD 
NOILVYOdYOD 
NOT1LVYOdYOD 
NOTLVYOdYOD 


“INI ‘X3LVAVW 
XN3AVd-INVEIV 
XNJ3AVd-INVE IV 
XN3AVE-INVE IV 
XN3AVd-INVE IV 
XN3AVd-INVa IV 
XNAAVE-INVE IV 
XN3AVA-INVE IV 
XN3AVd-INVa TV 
XN3AVd-INVa IV 
XN3AVE-INVE IV 


*d¥0D IWOIIGAW WALNAWON 


ANWdWOD 
ANWdWOD 
ANVdWOD 
ANWdWOD 
ANVdWOS 


ANY di109 
ANVdWOS 
ANVdWOD 
ANVdWO09 


Ly3aadnV 1-xaNaVM 
1aaaWV1-yaNaVM 
LYaadWv 1-yaNavM 
LYaaWV 1-YaNyVM 
LHS dWV1-YSNUVM 
LYS aWV 1-yaNaVM 
AMS aWV 1-YSNUVM 
LYadWV 1-d.INUVM 
LYS dWV1-aNaVa 
13 aWV 1-YSNaVM 


NOILVYOdYOD WN 1IOONOD 


NOISAG GNV 181V 
ALINIA3G 

31113 

39404 LHOI1 
NI143aW 

YAaNLavd 
XVWILSAS 
XVWILSAS 


s¢ 


NVSOH YFONVE 
*SVNVG 
ASVNVG 
ySVWVG 
ySVNVG 
ySVWVGd 
ySVuVG 
ySVWVG 
xSVWVd 
xASVWVG 
xSVWVd 
O9VL SLONGONd ANVINAdNS 
4N30434443 
DIMLVIGAd WO NITANaG 
Wva4udo9 1ANdV IVS 
DILdaSTINV ANISJLSI1 
CAMMSEMVALS NVYD) SSAVM LINNS 
(OVA) 39VADVd- SAAVM LINYA 
(OVE) AOVADVd CAMUYATdMSVY-NYYQ) SAAVM LTN™:! 
(HOTS) MIL AIAHS - ShUlsS SANIS wean 
AVAdS TANGYNGY 
CANTd) GVIHD GNV YSHLOW SAcdVNAG 
SAGVITWed 
ANC. So Dfiul 


£180S9002 
51202002 
20602002 
92502002 
£10T6002 
21200002 
£080s002 
620TS002 
82501002 
OTZ00002 
bIsotoo2 


LTOTS66T 
LZTOTS66T 
ZTOTS66T 
LTOTS66T 
ZTOTS66T 
LIOTS661 
ZTOTS66T 
LZTOTS66T 
LTOTS66T 
LTOTS66T 
ZTOTS66T 


OOSO0SEXWL 
66500S6XxWL 
86500S6xWL 
26500S6NWL 
96500S6XWL 
S6v00S6NNL 
56400S6XWL 
£6D00S6NWL 
26500S6XWL 
T6000S6XWL 
06500S6XWL 


adAL NOILVGYNOI3Y IWLOLANS 


920TSTO2 
9201S 102 
920TSTOZ 
920TSTO2 


92015102 
9201S 102 
92015102 
920Te 102% 
bZ20TST02 
S2C1S 102 
b?7GTS102 
r20TST02 
be Bt 

GUS LU2 
v5 1gt02 


6201S Toc 
0201 966T 
02019661 


920TS66T 
920TS66T 
920TS66T 
920TS66T 


9201S66T 
9201S66T 
920TS66T 
9201S66T 
bec Is66t 


£1T20066d09 
2120056409 
T1200S66d09 
01200S6d09 
60200S6d09 
2020056409 
20200S6d09 
90200S6d09 
$0200S6d09 
50200S6d09 
£0200S6d09 
2020056409 


26100S6d09 
961T00S6d0u 
S6TO00SC tu 

»6100S6d09 
£oi100S66d09 
ZETHOS SLR 
(6tud4.6d69 
06100S6d09 


NOILVeOdYOD WNF109N0D 
NOTLVYOdNYOD WNITOONOD AeIVAGCNVIG § O20T9S6T 
NOILVYOdNOD WNIIO9ONOD ASInSNOARG = O20T966T 
NOTLVYNOddOD WN 1OONOD 31@uVW NV.9YOAD = 0201966T 
NOITLVeoddOD WN3109NOS J WASWD O270T9664 
NOTLVYOdUGY Wiis 1CSNOS SFiWVSSsn = Cevry66t 
NOILVsOddO0S WN31O9NOD HYlOD inSuaN O20T9I6AT 

WANVd “W G1VNOYN VIVGLIAISVA O2G1f 102 


“INI ADNADAY YVD AITIOd WML. AVMHOIH O207STO? 

“INI VOINAWY IWVNOX S3QNInd IWOISVW LTIOTSIO? 

“INI VWOIN3SWV JO OGN3LNIN CNOISYAA SAN YAdNS) GIOMLAW YBdNS LIO0.STO? 
“INI S3YVM313L IWINSLVW ONIOVNDVd YAWYVM 8 YANVW HONOdG7dVaNd JILVWOLNVY Fh3TSTO™ 


ASW YO WNL ‘WL ‘dOD 40 SWYN 4d dxA 


68T00,249) 
BRTOCsba0d 


T1005 ba) 
081T00S6d09 
62(100S6d09 


YSaWAN 334y 


re) 
> 
nD 
sel 
o 
2 
faa 
a 
= 
a 
oO 
oo 
A 
g 
vw 
So 
Zz 
Pa 
N 
8 
> 
ow 
Zz 
S 
2) 
oO 
ca 
Qa 
z 
é 
ee 
= 
— 
= 
= 
ios) 
ND 
= 
5 
ee 
n 
~ 
oO 


SWYN YANMO 


62°22 OT 


ivlad $661 Y3d0190 NI daddy SNOITLvdyNoday adI 
cé72o7Tl 


a9Vd ASIAWAS SWOLSND “S‘N 





U.S. CUSTOMS SERVICE 


re Sy Sry szrszZz 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
A 
A 
A 
N 
N 


NOTLVNOdNOD LBLV 

“INI N3HOD N311Y AVHOIW 

“ON *OD 8 HEGWO YAISVa ZLIN4 

“INI NALIWW 1V9 

NOTLVNOdNOD WHVWdIY 

“INI ‘SASTedya1NA 4dOWHLON 

3SSaud IHDDVdI V4 JLLAHOVH 

“INI INVOI@NOH 

“INT INYOTENOK 

G3LNO0duGONI JINASSZLNINOG 

GALNOdYOINI JONASSALNINO 

“INI ALOD 

“INI ALOD 

OVIOGIILNV VZNV 

“INI ONIGIOH MIN 
NOILVYOdNOD YOLOW 
NOTLVNOdYOD YOLOW 

NOTLVaOdYOD 


NOILVYOdNOD 
ANVdWOD Y31LND “HH 
dWA1O 3HL YOd J339LLIWHOD VINVILV 
dWA10 3H1L YO4 JRLLIWWOD VINVILV 
dWA10 3HL YOd JALLIWWOD VINVILV 
ANVdWOD GNV 3dNOYNOLSV4I 
ANVdWOD GNV AdNOUNDISV4I 
“INI SsGNOd-HONONGASAHD 
“INI SiGNOd-HONONGASAHD 
“INI S,0NOd-HONONGASAHD 
VITN3SWV 40 OGNSLNIN 
“ONT WIAaG Gay 
“INI AOSOIONHIAL NOLW3L 
“INI JYNLINAAGY 3903 IMONy 
“ONT O3LV9 
ilwaqI qdoo9 


“ONI SAIMLSNGNI ANIIWV3YLS 
“INI 21N1y 

“INI Zin 

LN3WdINBA ONIGNIG LadyvVD “IN 
“INT IMVYLNVAD0 

NOTLVHOdNOD 1BLV 

NOILVHOdNOD LPBLV 


3WYN YANMO 





Viviad 
39Vd 


NOISAI agaie ies 
SUVIS TIVHITH 
wa1SVd 1LSYOH 


WALI L IAW VANALNY 
3112 

Al” LLNVHS 

Bans adve 


XI¢0 1ONOYNHD 
$d13:4 VITINVA 


NOISAG 1 daZ1 ALS 
snx3) 

NOISAd 1O@WAS SNX31 
NOISad GNV df ANI? VSN 
WVNSOLIId AYAHONV 
909V 

WVY90LIId bie’ 
JL 

NOISAG JIONVINL 

ANT V3SVA 

SaNOd 

3uvd SAISN3INI 

xOd VIS 

NOIS3d 8 TIA30 G34 
oSIdvavd 

SYuNLNAAGV ONG 

Viva NOOlIVvd SVv21Va 


AYNLNAD 3214Nn0d 

1aadV1 SVd39 S3u1 AGNVYd S.094aN3ad 
SNTIWV3ANLS 

SLI¥ OVG HSAW F WOOT V AO NOILVYANOTIANOD V 
SLI¥ OVE HSAW F HOOT V 30 NOTLVYHNOIANOD V 
“I°N 

IMVYELNV390 

913 

LB1V 





WSW YO WNL ‘AWL ‘d0D 40 JAWVN 


S$66T 4390190 NI Gaddv SNOITLVGN093eN YdI 
AIIAWaS SWOLSND “S'N 


2a IIGI9? 

etalsbSe 
9Tu10002 
9090S002 
T060c002 
22904002 
10602002 
50¢0600¢ 
e2yotoor 

22800062 
beliséci 
42504002 
40905002 
feb" 00. 


£OveCv00e 
Qs 202002 
2(Otsoo02 
20100002 
ocotooo02 
T080S002 
$060S002 
91909002 
$060S002 
bTSOTO02 
22012002 


60206002 
246¢0S002 


£1200002 
6020S002 
92z20S0N2 
$020S902 
$0f0s00z2 
92205002 
60605002 
62605002 
40S0f002 
605902002 
80205002 
Tog0s00z2 
80209002 


id dxa3 


SE a 6YS00S6XNL 
SbSLIG6wWt 
LZoCOSChsML 
9>S00S6NWL 
SbSONT6AINL 


610TS661 
610.5661 
61d (S66T 


61OTSEST 
61T0TSnol 
6101S66i 
61T0[s66t 
610TS66! " 
61TOTS66T . 
6TOTS66T r2500S i» 
6101S66T ¥2S06 sted 
61T0TS66i 22x GUS OWL 
610TS64* T2a6SC6NML 


61E 10S 64WL 


OscvoséyWl 
62S 1555501 
SOSOIGSEXWL 


SUSAOToOAWL 
2O0S03S6NWL 
90S63S6MWL 


TOSOOS6NWL 


4q 443 wadWAN Jay 


6222+ dT 
$6720/IT 





re) 
> 
a 
= 
co 
ion 
fa 
za) 
= 
5) 
Ss) 
3] 
a 
o 
+ 
fe) 
Zz 
a 
N 
| 
S) 
> 
2) 
Zz 
g 
2 
Ss) 
es) 
Q 
z 
iS 
& 
a 
4 
a 
=) 
a 
n 
= 
) 
a 
DN 
~ 
s) 


10 


“G11 SNOS 8 4N 
ANVdWOD 

ANVdWOS 

ANWdWOD 

ANVdWO9D 

ANVdWOD 

ANVdWOD 

ANVdWOD 

ANVdWOD 

ANYVdWO9 

ANVdWOD 

ANVdWO9 

ANVdWOD 

ANWdWOD 

ANWdWOS 

ANWdHWOD 

ANVdNOD 

ANVdWO9 

ANVdWO9 

ANVdWO9 

ANVdHO3 

ANWdWOD 

ANVdWOS 

ANVdWO9 

ANWdHOD 

ANVdWOD 
NOITLVDIGNAS SS] 
NOILVOIGNAS SS3 
NOTLVOIGNAS $S3 
NOTLVOIGNAS SSa3 
NOILVOIGNAS S$3 
NOILVOIGNAS SS3 


ILNV11Vd 394039 
LY3aWNV 1-saNaVM 
LYaaWV 1-y3SNaVM 
LYadWV 1-YSNYVM 
LY3adWV 1-Y3NYVM 
143 dWY 1-4SNaVM 
LMadWV 1-a3SNaVM 
1aadWv1-saNavM 
LY3dWV 1-Y3NYVM 
LYS dWV1-y3NyaVM 
LY3dWV1-43aNaVM 
LyadWV 1-yaNaVvM 
1YadWV1-saNyVvM 
1y3adWV 1-y3aNavM 
1y3adWV 1-83NavM 
LYAaWV 1-yaNaVvM 
LYaaWV 1-ySNYVM 
1y3aWV 1-4aNaVM 
LYadNV 1-a3SNYVM 
La3dWV1-Y3NyNVM 
LY3aWNV 1-YaNyNVM 
143 dWV 1-y3NyVM 
LYaadWV 1-y3aNYVM 
143 adWV1-43NaVM 
Ly3adWV 1-YaNnyVve 
LHaaWV1-sSNYVM 

Yd SSANISNG NNA 

Yd SSANISNG NANA 

Yd SSANISNG ANA 

Yd SSANISNG NNA 

Yd SSANISN@ NINA 

Yd SSANISNG NNA 


“d¥OD LNAWLS3ANI 21117439 
“ddOD LNAWLS3ANT 2111439 
“d¥OD LNAWLSSANT 2111434 


sas 


H@W9 3IdVdOH 
HaW9 AIdVdOH 
H@W9 3IdVdOH 
H@W9 AIdVdOH 


liviad 


a9Vd 


TNddaLN] VSVHVA 
V'S 4aISTOAYNNOD 
WAVddY VOTLNVN 
TaNVddV VOTILAVN 
VWaNVddV VOILNVN 
WBNVddV VOILAVN 
TaAuVddV VOTLAVN 
VAeVddV VITLAVN 
WaVddV VOTINVYN 
1aeVddV VOTINVN 
14O AIOLSNANAIA 
140 WOOLSNAWATA 
1440 WIOLSNANATA 
1yO WOOLSNANAIG 


SWVN 4aNMO 


S,s3NTINVI1WVa 

*h°d°a 

QViNNIS 

oolvadnd 
SNOISI1dand 

inaq Tal 

SNALNIG 

JOVAIVd ANALN]AG 

3 GAZIIALS S13 19IHD 
NOISAG 8 3A019 SWVdV 
wOVeADV 1a 

$134019 

W2Z2IL9V 

S3AVM LINd4 

SyoNL 

syoni 

sqaivi1ou 

TANGVNAG 

q103 1AudvNaa 


NI VAN 

SSSNISNG LNAWASNWY 

aquvogd1iid 

av 

SuOTYAILNI 

aquvogdiiid 

auvodiiid 

21117434 

2117439 

ZL11NAaa 

VSVWVA 

yaISIOAYNOD 

VOTLAVN 

VITLAVN 

IOGWAS ONIVIVS VOTLNVN 

NOIS3SG IOGWAS ONITIVS GNV VOTLAVN 
SOTLAVNOYGAH 

NOISAG OGWAS ONIVIVS GNV VOTINVN 
VIILAWN 

VIILNVN 

WIOLSNANATA 

NOISAd GNV NOOLSNAWNIG 

NOIS30 LNIed1004 GNV NOOLSNAWATE 
NOIS3G GNV YOOLSNAWYIA 





SW YO WNL ‘AWL ‘dOD 40 AWVN 


$66 Y3d0190 NI G3qdqdv SNOILVdYODaeN YdI 
ADIAWIS SWOLSND *S‘N 


IZ2L0bL02 
902T/-Cl 
22606661 
$0508002 
6150 266T 
ST9050N2 
9290 9U02 
900T666T 
o0£219002 
82206661 
bT¢00002 
60102002 
92205002 
$2>0S002 
OTT T0002 
90TOS002 
22906002 
50605002 


22605002 
£Otrso002 
520712002 
20212002 
<tsotoo2 
01202002 


20£06002 
o<t00002 
socotooe 
20600002 
21606002 
O2cUv002 
TUTb002 
TttZo02 
1210002 
1600002 


£150966T 
STOTSO02 
22101002 
£Z2Z21S66T 


id dXx3 


920 :S66T 
boa (S66T 
42OTS661 
b20TSEST 
b20TSSEéET 
b20THE 5T 
h20tSC6T 
b201556i 
5Z2U1S66T 
b20TS661 
bZ20TS661 
bZ20TS661 
b20TS66I 
b20TS66r 
b201S661 
bZ01S661 
bZ20TS66T 
b20TS66T 


bZ0TS66I1 
b20TS66I 
b20TS661 
b20TS66T 
b20TS661 
b20TS66I 
b20TS661 
b20TS661 
b20TS66L 
b201S66I 
b20TS66I 
T20TS66T 
TZO0TS66T 
TZ201S661 
120 1S661 
1201S661 
O20TS66I 
O20TS66I 
OZ0TS661 
O201S661 
O20TS661 
O201S66I 
O20TS66T 
OZ0IS661 
OZ201S661 
OZ201S66T 
O201S661 
OZ20TS66I 


56S00SoOIWL 
86S00S6XNL 


CO .S6NwL 
Y6S0%9 5 %AL 
£69005 % AML 
7650055 XNL 
16S00S565WL 
O6SU°S6IWL 
68S00S6IWL 
88S00S6XxWL 
LZ8S00S6XWL 


99SO0S6XNL 
S9S00S6NWL 
»9S00SO WL 
£9S00S6AWL 
T9SOOS6MWL 
O9SO00S6YNL 
6SS00S6NNL 
8SS00S6NN) 
2SSO00S6MWs 
9SSO0S6NWL 
SSSOOS6XWL 
bSSOOS6NNL 
£SSOOS6AWL 


Y3aWNN 33g 


62' 22: oT 
S6/720/II 





U.S. CUSTOMS SERVICE 


“OD 8 374vaS 


“INI S3TNOLVeNORVT JOVI 
XN10H19313 L39VIOGAILAV 
XN10¥19313 L39VI0GaTI LAV 

“d° 1 NBYNVI Hd IVa 

“d° 7 NANNY HdlVva 

“d° 7 N3YNVT Hd lve 
“7 ‘NaNNVI Hd va 
“7 ‘NDYNVI Hd Ilva 
“7 ‘NaYNVT Hdiva 
“7 ‘NBYNVI Hdlva 
“7 ‘NaYNVT HdlVva 
“7 ‘N2YNVI Hdlva 
“7 ‘NaYNVT Hd1va 
“7 ‘NBUNVT HdIve 
“7 ‘N3YNVT Hd 1Va 
“7 ‘NBYaNVT 
_ 
ioe 
‘3 
a | 
ee | 
4 
a5 
Kp 
| 
re. 
4 


a ‘naynvd 
“Naunv) 
‘NaulV) 
“nayunvy 
“NayNVI 
“N3uNVI 
“Naynv1 
“d°7 “NaaNVI 
“INI ANVdWOD AGVW YOTAVL 
ANVdWOD 4109 30VW YOTAVL 
ANVdWOD 4109 30VW YOTAVL 
“INT dNCLS 1LS3SM 2NIK 


0. 0.0.0.0.0, aaagaanoaaaanacka 


“ONT 
S3STHdMdINA WAVd ADISIVd 
“dil SNos @ ANIINVIIVa 394039 


HINOW SIH1L G3ddV SNOILVaYNOD3yY WOL 


9ST 


3NOLIVa1V 
N32 1NW3d 
aaIZzviovaiv 
9310A09 
1A9VI4 
1IL0W01 


NINOVXVN 
BIVdYHON 

NOTS3G AIONVIYL GNV JOVWI 
NOISAG @ MIGIS 

yIaIs 
NAYNV1 Hd1VY SdVHO 
N3NNV1 Hd lve 
AWAS YBAVId 010d 
vsn 010d 
N3YNVI Hd lve Ad 010d 
NaYdNVI Hd IVa 
1Sayud LNVYadVNO YNOd 010d 
TOAWAS 8 NYNVI Hd iva 
WAWAS YAAVId 010d 
WAWAS YAAVId 010d 
N3YNV1 Hd lve 

N3YgNV1 Hd1vy 

OAWAS YAAVId 010d 
N3YNV] Hd1Vva 

N3YNVI] Hd lve 

TOGWAS GNY N3YNVI "diva 
OAWAS GNVY NaYNVI Hd1Vve 
(1) YBAVId O1Gd Hd IVa 
Hd1va A@ O10 
HATA NADY? Bald’ 
wiS3d INV NAGINVI HdIvu 4a 0304 

N3YNNVT Hd WH Ad 


N3YNVI Hd1Vve Al 
NOIS3d GNV N3YNV. Hdiva 42 
4 431137 Gi2c1AL1sS 
NOIS30 GNV JQVW UOTAVL 
NOISAGd SNO3NV’ 179SIW 


WV3YND NOARG 31dNNi HSTION]A 
WOWAS ANII-HINV NV NOISH. GAZIIAIS 
S.,3NIINVIIVd 





AWYN YANMO 


Tiviada 
a9Vd 


WSW YO WNL ‘AWL ‘d0D 40 3WYN 


S661 Y3G0190 NI Gadqdv SNOTLVGYNOD3ayY AdI 
3DIAWAS SWOLSND “S‘N 


3dAL NOTLVGNOD3Y IW1LOLGNS 


$0500002 If0TS66t 9>0900S6XWL 

240600002 If0TS66T S>900S6NWL 

92010002 If0TS66T b>900S6XWL 

91b0S002 IfOTS66T 

TIS02002 Tf01S66T 

€0S00002 Tf0TS66T 

22909002 If01S66I 

21012002 If0TS66T 

b1£06002 If0TS66T 

8090TO02 I£0TS66I LE 900S6NWL 

61201002 If0TS66T 9f900S6NWL 

21216002 If01S66T SS900S6AWL 
bo 900S6NWL 
£f900S6NWL 
22 900S6NWL 
TE IO0S6NWL 

12206002 O£ 900S6XWL 

11018002 { 62900S69WL 

LZ2T10002 1 82900S6NWL 

20506002 L42900S6NWL 

62508002 92900S6NWL 

T22Z02002 I[£0TS66l SZ2900S6XW1L 

122404002 If01S661 bZ2900S6NWL 

82204002 If01S66I £2900S6AWL 

2220002 If£0TS66T 22900S6MNL 

b1L40/002 If IS66T T2900S6MWL 

O<eNLN02 If31S66T CZ2°00S6NWL 

oF °02b02 

27902002 

oTL0 4002 

26269661 

TAZCLO6T 

Pan eed ore | 

Suddbu 0! ; Si orsecoan 

6190265 } 


: : 219 
TOOTSO02 4 if 

2 d1500¢6mtL 
60909. aM i 


Znvo000c § 

6.90500. vTCS: eecoSovHs 
9260S0C2 $201S556 bo ICO MeL 
62662002 9201S 66T £O9GNG OW, 
SILCS002 9201566T 20909, 
222040002 =97ELS66T 1090066 wis 
924 900¢: 920 (S66T 00900S6XwL 


4d 4.3 yaaWwnn 934 


62'22* oT 
S672°/TI 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 49, DECEMBER 6, 1995 


ERRATA 


PROPOSAL TO LIMIT THE DECISION OF THE 
COURT OF INTERNATIONAL TRADE IN 
NESTLE REFRIGERATED FOOD CO. v. UNITED STATES 
Court No. 92-07-00445, SLip Op 94-118, JuLY 20, 1994; CORRECTION 


AGENCY: U.S. Customs Service. 


ACTION: Notice of Customs proposal to limit the application of a deci- 
sion issued by the Court of International Trade in Nestle Refrigerated 
Food Co. v. United States, Court No. 92-07-00445, Slip Op. 94-118, July 


20, 1994, to the specific entries which were before the court in that liti- 
gation. 


SUMMARY: This document corrects a notice document which was orig- 
inally published in CUSTOMS BULLETIN, Vol. 29, No. 44, dated November 
1, 1995, appearing on pages 8-10. 

Please note the following correction: 


Page 8, line 30, is corrected to read as follows: 


DATE: Comments must be received on or before January 2, 
1996. 


Dated: November 21, 1995. 


JOHN DURANT, 
; Director, 
Tariff Classification Appeals Division. 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 20, 1995 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STuART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF HALF MOON-SHAPED JARS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of half moon-shaped jars used to package cosmetic bath products. 
Notice of the proposed revocation was published October 18, 1995, in 
the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 5, 1996. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 18, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 42, proposing to revoke District Decision 
806907, dated March 1, 1995, in which the District Director of Customs, 
Ogdensburg, New York, classified a half-moon shaped glass article 
under subheading 7013.39.20, Harmonized Tariff Schedule of the 
United States (HTSUS), as glassware of a kind used for table, kitchen, 
toilet, office, indoor decoration and similar purposes. No comments 
were received in response to the notice. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking DD 806907 to reflect the proper classifica- 
tion of the half-moon shaped jar under subheading 7010.90.20, 
HTUSUS, as glassware of a kind used for the conveyance or packing of 
goods. Headquarters Ruling Letter 957873 revoking DD 806907, is set 
forth as the attachment to this document. Publication of rulings or deci- 
sions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of 
practice or position in accordance with section 177.10(c)(1), Custems 
Regulations [19 CFR 177.10(c)(1)]. 


Dated: November 21, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, November 21, 1995. 


RR:TC:MM 957873 MMC 
Category: Classification 


Tariff No. 7010.90.20 
Mk. BEN RICKERT 


BEN RICKERT INC. 

359 Newark Pompton Turnpike 
PO. Box 440 

Wayne, NJ 07474-0440 


Re: DD 806907 revoked; half moon-shaped jars; 7013.39.30; Additional U.S. Rule of Inter- 
pretation 1(a); EN 70.10. 


DEAR Mk. RICKERT: 

This is in reference to your letter of March 29, 1995, requesting reconsideration of Dis- 
trict Decision (DD) 806907 in which you were advised of the classification of recycled glass 
half moon-shaped jars under the Harmonized Tariff Schedule of the United States 
(HTSUS). Samples and a catalog were provided. 

In DD 806907 dated March 1, 1995, the District Director of Customs, Ogdensburg, New 
York advised your customs broker that the subject articles were classified under subhead- 
ing 7013.39.20, HTUSUS, which provides for glassware of a kind used for table, kitchen, 
toilet, office, indoor decoration or similar purposes (other than that of heading 7010 or 
7018) * * * glassware of a kind used for table (other than drinking glasses) or kitchen pur- 
poses other than that of glass-ceramics * * * other * * * other * * * valued not over $3 each. 
You believe the jars could be considered containers of a kind used for the conveyance or 
packing of goods, classifiable under heading 7010, HTSUS. 

Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
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revocation of DD 806907 was published October 18, 1995, in the CUSTOMS BULLETIN, Vol- 
ume 29, Number 42. No comments were received in response to the notice. 


Facts: 


The subject articles are green tinted jars described on the invoice as “half moon jars”. 
They are made of an exceptionally thick glass and measure 3 ¥s" wide by 7” long and 5%” 
tall. The jars’ bases are rectangular. They have an inward slope rising from the base. A 
short wide neck meets the sides at the top of the jars. At the top of the neck is a lip measur- 
ing approximately 1”. The lip is wider than the neck which creates an “overhang” of the lip. 
The diameter of the mouth of the jars measures 2 6 and is closed with a round piece of 
cork. The name of your cosmetic bath products company, together with knurling, are 
molded into the bottom of the jar. Additionally, mold seams can be seen on the sides of the 
jars. The jars are produced by a semi-automatic machine and are valued at 83¢ a piece. 

According to the information provided, the manufacturer created the jars from unique 
specifications created specifically for your cosmetic bath products company and you are the 
only importer of the half moon-shaped jar. The company’s catalog states: “Packaging: 
We’ve created upscale packing for high visual impact on display”. 


Issue: 


Are the half moon-shaped glass jars classified as containers of a kind used for the convey- 
ance or packing of perfume or other toilet preparations under 7010.90.20, HTSUS, or as 
other glassware of a kind used for table, kitchen, toilet, office, indoor decoration or similar 
purposes under subheading 7013.39.20, HTSUS? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the terms of the headings and any relative section or 
chapter notes * * *.” 

GRI6 provides that for legal purposes, the classification of goods in the subheadings of a 
heading shall be determined according to the terms of those subheadings and any related 
subheading notes and, mutatis mutandis, to the above rules, on the understanding that 
only subheadings at the same level are comparable. For the purposes of thisrule, the rela- 
tive section, chapter and subchapter notes also apply, unless the context otherwise 
requires. The subheadings under consideration are as follows: 


7010.90.20 Carboys, bottles, flasks, jars, pots, vials, ampoules and other con- 
tainers, of glass, of a kind.used for the conveyance or packing of 
goods; preserving jars of glass; stoppers, lids and other closures, of 
glass: Other: Closures imported separately; containers (with or 
without their closures) of akind used for the conveyance or packin; 
of perfume or other toilet preparations; other containers if fitte 
with or designed for use with ground glass stoppers: Produced by 
automatic machine 

7013.39.20 Glassware ofakind used for table, kitchen, toilet, office, indoor dec- 
oration or similar purposes (other than that of heading 7010 or 
7018) * * * glassware of a kind used for table (other than drinking 

lasses) or kitchen purposes other than that of glass-ceramics) * * 
ther * * * Other * * * Valued over not over $3 each 

Subheadings 7010.90.20 and 7013.39.20, HTSUS, are use provisions. There are two 
principal types of classification by use: 

(1) according to the actual use of the imported article; and 
‘ on according to the use of the class or kind of goods to which the imported article 
elongs. 

Use according to the class or kind of goods to which the imported article belongs is more 
prevalent in the tariff schedule. A few tariff provisions expressly state that classification is 
based on the use of the class or kind of goods to which the imported article belongs. In 
Group Italglass U.S.A. v. United States, USITR, 17 CIT ___, Slip Op. 93-46 (Mar. 29, 
1993), the CIT held that: “the language in heading 7010, “of a kind used for” explicitly 
invokes use as a criterion for classification and in heading 7010, principal use is control- 
ling.” As subheadings 7010.90.20 and 7013.39.20, HTSUS, contain the language “ofa kind 
used for” they are both considered principal use provisions. 

When an article is classifiable according to the use of the class or kind of goods to which it 
belongs, Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that: in the absence 
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of special language or context which otherwise requires— (a) a tariff classification con- 
trolled by use (other than actual use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of importation, of goods of that class or 
kind to which the imported goods belong, and the controlling use is the principal use. In 
other words, the article’s principal use at the time of importation determines whether it is 
classifiable within a particular class or kind. 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the principal use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the U.S. Court of International Trade (CIT) has provided fac- 
tors, which are indicative but not conclusive, to apply when determining whether particu- 
lar merchandise falls within a class or kind. They include, general physical characteristics, 
the expectation of the ultimate purchaser, channels of trade, environment of sale (accom- 
panying accessories, manner of advertisement and display), use in the same mariner as 
merchandise which defines the class, economic practicality of so using the import, and rec- 
ognition in the trade of this use. See: Kraft Inc. v. United States, USITR, 16 CIT 483, (June 
24, 1992) (hereinafter Kraft); G Heilman Brewing Co. v. United States, USITR, 14 CIT 614 
(Sept. 6, 1990); and United states v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F. 2d 373 (1976), cert. denied, 429 U.S.979. Application of the characteristics will determine 
to which class or kind the half moon-shaped jar belongs; glass storage articles or containers 
for the conveyance or packing of cosmetics. 

As a general rule, a glass article’s physical form will indicate an article’s principal use 
and thus to what class or kind it belongs. Should, however, an exception arise and an 
article’s physical form does not indicate to what class or kind it belongs or its physical form 
indicates it belongs to more than one class or kind, Customs considers the other enumer- 
ated criteria. 

The half moon-shaped jars have physical characteristics from each of the suggested class 
or kinds. Their embedded name, knurling and mold seams are all physical characteristics 
that indicate they belong to the class or kind of glass containers principally used to com- 
mercially pack and convey cosmetic products. However, their unique shape, thickness of 
the glass, their fired wide lip and tinted color all indicate their nature as a decorative/stor- 
age article. We note that while this jar has a unique shape, a unique shape is not necessarily 
inconsistent with containers principally used to convey and pack cosmetic products. 
Because the physical form does not clearly indicate the class to which half moon-shaped 
jars belong, we must consider the other enumerated criteria. 

The expectation of reuse by the ultimate purchaser is indicated by the easily removable 
cork, and the jars’ general decorative nature. However, the channels of trade, environment 
of sale (accompanying accessories, manner of advertisement and display), and use in the 
same manner as merchandise which defines the class, all indicate that thejars belong to the 
class or kind of glass containers of a kind used for the conveyance or packing of perfume or 
other toilet preparations. 

According to the information provided, the jars are specifically made for the cosmetic 
bath products company and are sold from manufacturer to importer who then packs them 
with cosmetic bath products for retail sale. According to the importer, the containers do not 
pass through any other channel of trade, nor are they sold in any other manner. Addition- 
ally, the catalog statement “Packaging; we created upscale packing for high visual impact 
on display” indicates that the glass jars are principally used to pack or convey bath prod- 
ucts. Finally, these articles are used in the same manner.as was intended for the class or 
kind glass containers for the conveyance or packing of perfume or other toilet preparations. 

This application of the principal use criteria to the half moon-shaped jar is consistent 
with the explanatory Notes. Explanatory Note (EN) 70.10 of the Harmonized Commodity 
Description and Coding System (HCDCS) states that heading 7010 “covers all glass con- 
tainers the kinds commonly used commercially for the conveyance or packing of liquids or 
of solid products (powders, granules, etc.).” HCDCS, p. 933. The types of containers cov- 
ered by this heading include: 


* * * (B) Jars, pots and similar containers for the conveyance or packing of certain 
foodstuffs (condiments sauces, fruit, preserves, honey, etc.), cosmetic or toilet prepa- 
rations (face creams, hair lotions, etc.), pharmaceutical products (ointments, etc.), 
polishes, cleaning preparations, etc. 


These articles are usually made of ordinary glass (colourless or tinted) by pressure ina 
mould usually followed by blowing with compressed air. They generally have a large 
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opening, a short neck (if any) and asarule, a lip or flange to hold the lid or cap. Some of 
these containers, however, may be closed by corks or screw stoppers * * *. 
HCDCS, p. 933-934. The ENs constitute the official interpretation of the Harmonized Sys- 
tem. While not legally binding on the contracting parties, and therefore not dispositive, the 
ENs provideacommentary on the scope of each heading of the Harmonized System and are 
thus useful in ascertaining the classification of merchandise under the System. See T.D. 
89-80. 
We are of the opinion that the subject articles are principally used for the conveyance or 
packing of perfume or other toilet preparations, contemplated by subheading 7010.90.20, 
HTSUS. 


Holding: 

The glass half moon-shaped jars are classified under subheading 7010.90.20, HTSUS, 
with a general 1 column duty rate of 3.5% ad valorem. 

DD 806907 is revoked. In accordance with 19 U.S.C. 625(c)(1), this ruling effective 
60 days after its publication in the CUSTOMS BULLETIN Publication of rulings pursuant to \ 
19 U.S.C. 625(c)(1) does not constitute a change of practice or position accordance with sec- 
tion 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





PROPOSED MODIFICATION OF RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A JACKET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a jacket. Comments are invited on the correctness of the 
proposed ruling. 


EFFECTIVE DATE: Comments must be received on or before January 
5, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue NW, (Franklin Court) Washington, DC 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
Street, NW, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Branch (202) 482-7048. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a jacket. 

In New York Ruling Letter (NYRL) 807878, dated April 4, 1995, Style 
7723, ajacket was classified in subheading 6202.92.1500, of the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which 
provides for, inter alia, women’s or girls’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski-jackets), windbreakers and similar 
articles. NYRL 807878 is set forth in Attachment A to this document. 

Customs Headquarters is of the opinion that Style 7723, described in 
NYRL 807878 as a unisex barn jacket is designed and marketed for 
men’s use. Therefore, Customs intends to modify NYRL 807878 to 
reflect the proper classification of Style 7723 in subheading 
6201.92.1500, HTSUSA, as men’s cotton water resistant anoraks, 
windbreakers and similar articles. Proposed HQ 958191 modifying 
NYRL 807878 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9). will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 20, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, April 4, 1995. 


CLA-2-62:K:C:C8:117 807878 
Category: Classification 


Tariff No. 6202.92.1500 and 6202.92.2061 
Mr. ROBERT PERSILY 


FREIGHT BROKERS INTERNATIONAL, INC. 
1200 Brunswick Avenue 

PO. Box 960219 

Inwood, NY 11096-0219 


Re: The tariff classification of a unisex cotton barn jacket with a water-resistant coating 
from China. 


DEAR Mk. PERSILY: 

In your letter dated March 8, 1995, you requested a classification ruling on behalf of 
J. Crew Group Inc. 

The submitted sample, style 7723, is a unisex woven cotton barn jacket with a polyure- 
thane coating on the underside of the outer shell The jacket features a full frontal opening 
with button closures, a corduroy collar and large pockets at the waist. The sample is being 
returned to you. 

If the imported item meets the requirements of Chapter 62, U.S. note 2, for water resis- 
tance, the applicable subheading will be 6202.92.1500, Harmonized Tariff Schedule of the 
United States Annotated, which provides for women’s or girl’s anoraks, windbreakers and 
similar articles: of cotton: other: water resistant. The rate of duty will be 6.6% ad valorem. 
If the jacket does not meet the water resistance test of U.S. note 2, then the garment will be 
classified under subheading 6202.92.2061, HTSUSA, which provides for women’s anoraks, 
windbreakers and similar articles: of cotton: other than water resistant. The rate of duty 
will be 9.4% ad valorem. 

The garment falls within textile category designation 335. As a product of China, this 
merchandise is subject to a visa requirement and quota restraints based upon interna- 
tional textile trade agreements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling this transaction. 

THOMAS MATTINA, 
Area Director, 
JFK Airport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 R:C:T 958191 CAB 
Category: Classification 


Tariff No. 6201.92.1500 
ROBERT PERSILY 


FREIGHT BROKERS INTERNATIONAL, INC. 
1200 Brunswick Avenue 

PO. Box 960219 

Inwood, NY 11096-0219 


Re: Modification of NYRL 807878, dated April 4, 1995; Heading 6201. 


DEAR MR. PERSILY: 

This is regarding New York Ruling Letter (NYRL) 807878 issued to you by the Area 
Director at JFK Airport on April 4, 1995. NYRL 807878 was issued to you on behalf of your 
client, J. Crew Group, Inc. After reviewing this ruling, Customs Headquarters believes that 
it was in error. NYRL 807878 classified a garment described as a unisex barn jacket in sub- 
heading 6202.92.1500 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). Customs Headquarters believes that the garment is properly classifiable in 
subheading 6201.92.1500, HTSUSA, and NYRL 807878 should be modified to reflect the 
correct tariff classification. 


Facts: 


The garment at issue, Style 7723, is described as a unisex woven cotton barn jacket with 
polyurethane coating on the underside of the outer shell. The jacket contains a full frontal 
opening with buttons closing in the left over right direction, a corduroy collar, and large 
pockets at the waist. 


Issue: 
What is the proper tariff classification for the garment at issue? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

There is no dispute that the garment at issue is classifiable under a heading that provides 
for jackets. The issue is whether the garment which is described as unisex is classifiable 
under Heading 6201, HTSUSA, which provides for, inter alia, men’s or boys’ overcoats, car- 
coats, capes, cloaks, anoraks (including ski-jackets), windbreakers and similar articles or 
Heading 6202, HTSUSA, which provides for, inter alia, women’s or girls’ overcoats, car- 
coats, capes, cloaks, anoraks (including ski-jackets), windbreakers and similar articles. 

Note 8, Chapter 62, HTSUSA, states the following: 


Garments of this chapter designed for left over right closure at the front shall be 
regarded as men’s or boys’ garments; and those designed for right over left closure at 
the front as women’sor girls’ garments. These provisions do not apply where the cut of 
the garment clearly indicates that it is designed for one or other Of the sexes. 


Garments which cannot be identified as either men’s or boys’ garments or as women’s 


or girls’ garments are to be classified in the headings covering women’s or girls’ gar- 
ments. 


NYRL 807878 described Style 7723 as a unisex barn jacket with button front closures. 
NYRL 807878 classified Style 7723 in Heading 6202, HTSUSA, which provides for 
women’s jackets. NYRL 807878 does not mention whether the submitted sample closed 
left over right or right over left. However, after Customs examined a shipment of Style 
7723, we discovered that those garments had a left over right closure. Moreover, Style 7723 
is designed and marketed for men’s use. Therefore, Style 7723 is properly classified as a 
men’s jacket under Heading 6201, HTSUSA. 
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Holding: 


Based on the foregoing, if Style 7723 meets the requirements of Chapter 62, U.S. Note 2, 
HTSUSA, for water resistance, it is properly classifiable in subheading 6201.92.1500, 
HTSUSA, which provides for men’s or boys’ cotton water resistant anoraks, windbreakers 
and similar articles. The applicable rate of duty is 6.6 percent percent and the textile 
restraint category is 334. If Style 7723 does not meet the requirements for water resis- 
tance, it is classifiable in subheading 6201.92.2051, HTSUS. The applicable rate of duty is 
9.9 percent ad valorem and the textile restraint category is 334. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

NYRL 807878 is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF BASEBALL SLIDER PANTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify two rulings pertaining to the tariff 
classification of baseball slider pants. Comments are invited on the cor- 
rectness of the proposed ruling. 


EFFECTIVE DATE: Comments must be received on or before January 
5, 1996. 


ADDRESS: Written comments preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue NW, (Franklin Court) Washington, DC 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
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Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
Street, NW, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Branch (202) 482-7048. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify two rulings pertaining to the tariff 
classification of baseball slider pants. 

In New York Ruling Letters (NYRL) 842628, dated July 20, 1989 and 
884713, dated May 6, 1993, baseball slider pants were classified in sub- 
heading 6107.12.0010 of the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for men’s or boys’ knitted 
or crocheted underpants and brief of man-made fibers. NYRL 842628 is 
set forth in Attachment A to this document. NYRL 884713 is set forth in 
Attachment B to this document. 

Customs Headquarters is of the opinion that the baseball slider pants 
are not similar to men’s or boys’ underpants or briefs, nor are they com- 
monly or commercially known as underwear. Therefore, Customs 
intends to modify NYRLs 842628 and 884713 to reflect the proper clas- 
sification of the baseball slider pants in subheading 6114.30.3060, as an 
other garment of man-made fiber. Proposed HQ 958148 modifying 
NYRL 842628 is set forth in Attachment C to this document. Proposed 
HQ 958614 modifying NYRL 884713 is set forth in Attachment D to this 
document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 20, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, July 20, 1989. 


CLA-2-61:S:N:N3-1:356 842628 
Category: Classification 


Tariff No. 6103.43.1520 and 6107.12.0010 
Mr. LAWRENCE D. BLUME 


GRAHAM & JAMES 
2000 M Street, N.W. 
Suite 700 

Washington, DC 20036 


Re: The tariff classification of men’s wearing apparel from Thailand, Indonesia and Tai- 
wan. 


DEAR Mr. BLUME: 

In your letter dated June 12, 1989, on behalf of Union Jacks, a division of Gelhaar Uni- 
form Co., you requested a tariff classification ruling on a pair of baseball pants and a pair of 
padded baseball sliding pants. Both garments are made in boy’s and men’s sizes. 

Style No. 920 is a pair of men’s baseball trousers constructed from 100 percent polyester, 
finely knit fabric. The lower portion of the front of each leg is of two-ply construction, with 
an inside layer of fabric extending from the knee to the elasticized leg opening. The gar- 
ment has three-quarter length legs, a fully elasticized waistband, a zipper fly with two 
metal snaps above, three tunnel belt loops and a patch pocket in back on the left side. 

Style No. 940 is a pair of men’s baseball sliding pants constructed from a 65 percent poly- 
ester, 35 percent cotton, finely knit fabric. The garment is worn as underwear, under outer 
pants, such as the garment described above. These sliding pants cover the body from the 
waist to the upper thigh. Sewn to the inside of the garment are two foam rectangular pads. 
Each pad covers the hip and the outer portion or the upper thigh. The pads extend from the 
fully elasticized waistband to approximately two and one half inches above the hemmed leg 
openings and from the midpoint in the front of the thigh, around the hip and the outside of 
the thigh to the midpoint in back of the thigh. 

The applicable subheading for Style No. 920 will be 6103.13.1520, Harmonized Tariff 
Schedule of the United States (HTS), which provides for: men’s or boys’ suits, ensembles, 
suit-type jackets, blazers, trousers, bib and brace overalls, breeches and shorts (other than 
swimwear), knitted or crocheted: trousers, bib and brace overalls, breeches and shorts; of 
synthetic fibers: other: trousers and breeches: men’s. The duty rate will be 30 percent ad 
valorem. 

Style No. 940 is considered underwear for tariff purposes. Consequently, the applicable 
subheading for this garment will be 6107.12.0010, HTS, which provides for: men’s or boys’ 
underpants, briefs, nightshirts, pajamas, bathrobes dressing gowns and similar articles, 
knitted or crocheted: underpants and briefs: of, man-made fibers: men’s. The duty rate will 
be 16 percent ad valorem. 

Style No. 920 falls within textile category designation 647. Style No. 940 falls within tex- 
tile category designation 652. Based upon international textile trade agreements, products 
of Thailand are subject to visa requirements; products of Indonesia are subject to Visa 
requirements and quota restraints; products of Taiwan are subject to visa requirements 
and quota restraints. 

Due to the changeable nature of these agreements, you are advised to contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have already been filed, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, May 6, 1993. 


CLA-2-61:S:N:N3H:354 884713 
Category: Classification 
Tariff No. 6107.12.0010 and 6107.12.0020 
THE DREIER COMPANY 
PO. Box 117 
East Brunswick, NJ 08816 


Re: The tariff classification of protective underpants from Taiwan. 


DEAR MR. GREENBERG: 

In your letter dated April 1, 1993, you requested a classification ruling. 

The submitted sample is a pair of protective underpants constructed from knit man- 
made fabric. The garment measures 47 cm and features an exposed elasticized waistband 
and hemmed leg openings. Two-ply quilted inserts measuring 19 x 17 cm extended down 
from the waistband on both sides of the garment. The garment is meant to be worn under a 
pair of pants and provides protection for a baseball/softball player while sliding into bases. 
The underpants are sold in adult and youth sizes. 

The applicable subheading for the protective underpants will be 6107.12.0010 and 
6107.12.0020, Harmonized Tariff Schedule of the United States (HTS), which provides for 
men’s or boys’ underpants, briefs, * * * and similar articles, knitted or crocheted: under- 
pants and briefs, of man-made fibers, men’s or boys’. The duty rate will be 16 percent ad 
valorem. 

The protective underpants fall within textile [*2] category designation 652. Based upon 
international textile trade agreements, products of Taiwan are subject to visa require- 
ments. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. This ruling is being issued under the provisions of 
Section 177 of the Customs Regulations (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC. 
CLA-2 R:C:T 958148 CAB 
Category: Classification 
Tariff No. 6114.30.3060 
Mr. LAWRENCE D. BLUME 
GRAHAM & JAMES 
2000 M Street, N.W. 
Washington, DC 20036 


Re: Modification of NYRL 842628, dated July 20 1989; Heading 6114; baseball slider 
pants. 


DEAR MR. BLUME: 

This is in reference to the New York Ruling Letter (NYRL) 842628 issued to you by New 
York Customs on July 20, 1989. After reviewing this ruling, Customs Headquarters 
believes that it was in error in part. NYRL 842628 classified Style No. 940, sliding pants, in 
subheading 6107.12.0010 of the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). Customs believes that NYRL 842628 should he modified in part to reflect 
the correct tariff classification in subheading 6114.30.3060, HTSUSA. 

Facts: 

Style No. 940 is a pair of men’s baseball sliding pants constructed of percent polyester/35 
percent cotton knit fabric. These sliding pants extend from the waist to the upper thigh 
area. The sliding pants also have two foam rectangular pads sewn to the inside of them. 
Each pad extends from top of the hip to two inches above the bottom of the garment. 


Issue: 
What is the proper tariff classification for the article at issue? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

The subject article is potentially classifiable under two distinct headings, Heading 6107 
HTSUSA, which provides for men’s underwear, or Heading 6114, HTSUSA, which pro- 
vides for other garments. The Explanatory Notes to the Harmonized Commodity Descrip- 
tion and Coding System (EN), although not legally binding, are the official interpretation 
of the tariff at the international level. The EN to Heading 6107, HTSUSA, does not elabo- 
rate beyond the language of the heading, simply stating in part that the heading covers, 
among other things, men’s or boys’ knitted or crocheted underpants, briefs and similar 
articles. 

The EN to Heading 6114, HTSUSA, state, in pertinent part: 

This heading covers knitted or crocheted garments which are not included more 
specifically in the preceding headings of this Chapter. 
The heading jnchade, inter alia: 
* * 


* * 38 


(5) Special articles of apparel used for certain sports or for dancing or gymnastics (e.g., 
fencing clothing, jockeys’ silks, ballet skirts, leotards). 

Customs Headquarters issued a classification ruling on certain baseball sliding pants 
from Japan under the previous tariff, the Tariff Schedules of the United States Annotated 
(TSUSA). In HRL 083876, dated March 5, 1990, Customs determined the baseball pants at 
issue were classified as baseball equipment in item 734.56, TSUSA. Classification in the 
comparable HTSUSA provision for sports equipment is precluded by Note 1(e), Chapter 
95, which excludes sports clothing of chapter 61 or 62 from classification in Chapter 95. 

In HRL 083876, Customs stated the following when concluding that the garments at 
issue were not classifiable as underwear. 

While the sliding pants have the appearance of underwear, because of the padding, it 
is obvious that they are only worn when a player has the expectations of sliding into 
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base—during a game or during practice. Further, we do not envision that this mer- 
chandise will be worn without an athletic supporter beneath it. In our view, because of 
the limited and specialized usage of this merchandise, and the matter of its usage, slid- 
ing pants are neither commonly nor commercially known as underwear. Since tariff 
terms presumably carry the meaning given them in trade and commerce, this mer- 
chandise cannot be classified as underwear. S.G.B. Steel Scaffolding & Shoring Co. v 
United States, 82 Cust. Ct. 197, C.D. 4802 (1979). 


Although the sliding pants at issue differs slightly in terms of fabric composition from 
sliding pants at issue in HRL 083876, Customs is of the opinion that the aforementioned 
statement is true for the subject sliding pants. Customs does not believe the sliding pants 
are similar to men’s or boys’ underpants or briefs, nor are they commonly or commercially 
known as underwear. Therefore, the subject sliding pants cannot be classified under Head- 
ing 6107. 

The remaining heading for classification of the subject sliding pant is heading 6114, asan 
other garment. The garment is marketed and commonly known as baseball sliding pants. 
although Customs recognizes it may be used for other sports. As Customs acknowledged in 
HRL 083876, sliding pants are generally worn only when a player has the expectation of 
sliding. 

As noted above, Heading 6114, HTSUSA, includes special articles of apparel used for cer- 
tain sports. Since the baseball sliding pants are not more specifically provided for else- 
where, they are classified under Heading 6114, HTSUSA. 

This determination is in accordance with HRL 957940, dated June 30, 1995, where Cus- 
toms was confronted with the issue of the proper tariff classification for baseball slider 
pants very similar in construction to the instant article. Customs concluded that the 
article therein was classifiable under Heading 6114, HTSUSA. 


Holding: 


Based on the foregoing, the garment at issue, Style No. 940, is classified as an other gar- 
ment of man-made fiber in subheading 6114.30.3060, HTSUSA. The applicable rate of duty 
is 16 percent ad valorem and the textile restraint category is 659. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

NYRL 842628 is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 R:C:T 958614 CAB 

Category: Classification 

Tariff No. 6114.30.3060 
THE DREIER COMPANY 
PO. Box 117 
East Brunswick, NJ 08816 


Re: Modification of 884713, dated May 6, 1993; Heading 6114; baseball slider pants. 


DEAR MR. GREENBERG: 

This is in reference to the New York Ruling letter (NYRL) 884713 issued to you by New 
York Customs on May 6, 1993. After reviewing this ruling, Customs Headquarters believes 
that it was in error in part. NYRL 884713 classified baseball sliding underpants, in sub- 
heading 6107.12.0010 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). Customs believes that NYRL 884713 should be modified in part to reflect the 
correct tariff classification in subheading 6114.30.3060, HTSUSA. 


Facts: 


The garment at issue is described as a pair of protective underpants constructed of knit 
man-made fabric. The garment measures 47 cm, contains an exposed elasticized waist- 
band, and hemmed leg openings. Two-ply quilted inserts measuring 19 x 17 cm extend 
down from the waistband on both sides of the garment. The garment is intended to be worn 
under a pair of pants and provides protection for a baseball/softball player whileslidinginto 
bases. 

Issue: 

What is the proper tariff classification for the garment at issue? 
Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

The subject article is potentially classifiable under two distinct headings, Heading 6107, 
HTSUSA, which provides for men’s underwear, or Heading 6114, HTSUSA, which pro- 
vides for other garments. The Explanatory Notes to the Harmonized Commodity Descrip- 
tion and Coding System (EN), although not legally binding, are the official interpretation 
of the tariff at the international level. The EN to Heading 6107, HTSUSA; does not elabo- 
rate beyond the language of the heading, simply stating in part that the heading covers, 
among other things, men’s or boys’ knitted or crocheted underpants, briefs and similar 
articles. 

The EN to Heading 6114, HTSUSA, state, in pertinent part: 

This heading covers knitted or crocheted garments which are not included more 
specifically in the preceding headings of this Chapter. 
The heading includes, inter alia: 
* * * * ae * co 
(5) Special articles of apparel used for certain sports or for dancing or gymnastics (e.g., 
fencing clothing, jockeys’ silks, ballet skins, leotards). 

Customs Headquarters issued a classification ruling on certain baseball sliding pants 
from Japan under the previous tariff, the Tariff Schedules of the United States Annotated 
(TSUSA). In HRL 083876, dated March 8, 1990, Customs determined the baseball pants at 
issue were classified as baseball equipment in item 734.56, TSUSA. Classification in the 
comparable HTSUSA provision for sports equipment is precluded by Note 1(e), Chapter 
95, which excludes sports clothing of chapter 61 or 62 from classification in Chapter 95. 

In HRL 083876, Customs stated the following when concluding that the garments at 
issue were not classifiable as underwear: 

While the sliding pants have the appearance of underwear, because of the padding, it 
is obvious that they are only worn when a player has the expectations of sliding into 
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base—during a game or during practice. Further, we do not envision that this mer- 
chandise will be worn without an athletic supporter beneath it. In our view, because of 
the limited and specialized usage of this merchandise, and the manner of its usage, 
sliding pants are neither commonly nor commercially known as underwear. Since tar- 
iff terms presumably carry the meaning given them in trade and commerce, this mer- 
chandise cannot be classified as underwear. S.G.B. Steel Scaffolding & Shoring Co. v. 
United States, 82 Cust. Ct. 197, C.D. 4802 (1979). 


Customs is of the opinion that the aforementioned cited statement is true for the subject 
sliding parts. Customs does not believe the sliding pants are similar to men’s or boys’ 
underpants or briefs, nor are they commonly or commercially known as underwear. There- 
fore, the subject sliding pants cannot be classified under Heading 6107. 

The remaining heading for classification of the subject sliding pant is heading 6114, asan 
other garment. The garment is marketed and commonly known as baseball sliding pants, 
although Customs recognizes it may be used for other sports. As Customs acknowledged in 
HRL 083876, sliding pants are generally worn only when a player has the expectation of 
sliding. 

As noted above, Heading 6114, HTSUSA, includes special articles of apparel used for cer- 
tain sports. Since the baseball sliding pants are not more specifically provided for else- 
where, they are classified under Heading 6114, HTSUS. 

This determination is in accordance with HRL 957940, dated June 30, 1995, where Cus- 
toms was confronted with the issue of the proper tariff classification for baseball slider 
pants very similar in construction to the instant article. Customs concluded that the 
article therein was classifiable under Heading 6114, HTSUSA. 


Holding: 


Based on the foregoing, the subject garment is classified as an other garment of man- 
made fiber in subheading 6114.30.3060, HTSUSA. The applicable rate of duty is 16 percent 
ad valorem and the textile restraint category is 659. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

NYRL 884713 is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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USINOR SACILOR, SOLLAC, AND GTS, PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND INLAND STEEL INDUSTRIES, INC., AK STEEL Corp, 
BETHLEHEM STEEL Corp, GENEVA STEEL, GULF STATES STEEL INC. OF 
ALABAMA, LACLEDE STEEL Corp, LTV STEEL Corp, INc., NATIONAL 
STEEL Corp, SHARON STEEL Corp, U.S. STEEL GRouP A UNIT oF USX 
CoRP, AND WCI STEEL, INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 93-09-00592-AD 


[Commerce’s final determination of sales at LTFV sustained in part and remanded in 
part. ] 


(Decided November 9, 1995) 


Weil, Gotshal & Manges (A. Paul Victor and Martin S. Applebaum) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis), Terrence J. McCartin, Office of Chief Counsel for Import Administration, 
United States Department of Commerce, of counsel, for defendant. 

Dewey Ballantine (Alan Wm. Wolff; Michael H. Stein, Guy C. Smith, and Kristen M. 
Neller) for defendant-intervenors. 

Skadden, Arps, Slate, Meagher & Flom (Robert E. Lighthizer and John J. Mangan) for 
defendant-intervenors. 


MEMORANDUM OPINION AND ORDER 
DiCar_o, Chief Judge: Plaintiffs Usinor Sacilor and its subsidiaries, 
Sollac and GTS (collectively Usinor), challenge certain aspects of the 
Redeterminations on Remand: Certain Hot-Rolled Carbon Steel Flat 
Products, Certain Cold-Rolled Carbon Steel Flat Products, Certain Cor- 
rosion-Resistant Carbon Steel Flat Products, and Certain Cut-To- 
Length Carbon Steel Plate From France (Dep’t Comm. 1995) (Remand 
Determination). This court has jurisdiction pursuant to 19 U.S.C. 

§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 
In Usinor Sacilor v. United States, 18 CIT , 872 F. Supp. 1000 
(1994), the court remanded Commerce’s determination pertaining to 
certain steel products from France. See Certain Hot-Rolled Carbon Steel 
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Flat Products, Certain Cold-Rolled Carbon Steel Flat Products, Certain 
Corrosion-Resistant Carbon Steel Flat Products, and Certain Cut-to- 
Length Carbon Steel Plate From France, 58 Fed. Reg. 37,125 (Dep’t 
Comm. 1993), amended by 58 Fed. Reg. 44,169 (Dep’t Comm. 1993) 
(Final Determination). 

In the underlying investigation, Usinor had reported downstream 
home-market sales to unrelated customers from secondary steel centers 
in which it held a majority interest. The data was flawed, however, 
because Usinor was unable to ascertain what portion of those down- 
stream sales involved Usinor’s products. The court upheld Commerce’s 
decision to reject this data and apply Best Information Available (BIA) 
in its place, although the court determined that Commerce’s selection of 
the highest non-aberrant margin as BIA was inappropriate. See Usinor, 
18CIT at __, 872 F Supp. at 1007. 

Furthermore, Usinor did not report the home-market sales of the sub- 
sidiaries in which it held a minority interest. Because Commerce never 
determined whether Usinor held operational control over these subsid- 
iaries, the court instructed Commerce to review this question on 
remand. If Commerce were to find that Usinor did not have operational 
control, the court directed that Commerce was to select and apply the 
weighted average calculated margin as BIA. If Commerce instead were 
to find that Usinor did maintain operational control, then Commerce 
would be permitted to reapply the highest non-aberrant margin as BIA 
in amanner consistent with the court’s decision in National Steel Corp. 
v. United States, 18 CIT __, 870 F. Supp. 1130 (1994). 

The court also addressed the issue of Usinor’s product concordance 
errors. Commerce’s potentially misleading instructions led Usinor 
incorrectly to place level of trade before physical similarity in construct- 
ing its product concordance. Accordingly, the court directed Commerce 
to accept Usinor’s revised product concordance rather than resort to 
BIA for sales affected by the concordance errors. 

Finally, the court considered Usinor’s error in incorrectly assigning 
product codes for Grade E-24 hot-rolled carbon steel in the U.S. and 
home markets. Usinor had coded the product according to its actual 
yield strength rather than industry-standard yield strengths printed on 
the product sheet. The court noted that Commerce’s instructions were 
unclear with respect to which standard Commerce required. As a result, 
the court directed Commerce either to allow Usinor to reclassify the 
product according to industry standards, or to accept Usinor’s actual 
yield strength data, in lieu of applying the highest non-aberrant margin 
as BIA. 

The issues presented in this action upon remand are (1) whether 
Commerce applied an appropriate measure of BIA for Usinor’s 
unmatched downstream sales from related steel service centers and 
(2) whether Usinor’s challenge to Commerce’s selection and use of BIA 
extended to Usinor’s unreported U.S. sales and sales involving system- 
atic coding errors other than Grade E-24 steel. 
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DISCUSSION 


The court will uphold Commerce’s final determination in an anti- 
dumping duty investigation unless that determination is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). Substantial evidence is 
“such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” Universal Camera Corp. v. NLRB, 340 US. 
474, 477 (1951) (quoting Consolidated Edison Co. v. NLRB, 305 US. 
197, 229 (1938)). 


1. The Weighted Average Calculated Margin: 


In its Remand Determination, Commerce found that Usinor did not 
have operational control over the related steel centers in which it held a 
minority interest. Therefore, Commerce, in accordance with the court’s 
instructions in Usinor, was required to apply the weighted average cal- 
culated margin as BIA for Usinor’s unmatched downstream sales from 
related secondary steel centers. See Usinor,18CITat___, 872 F Supp. 
at 1007. 

Commerce argues that it applied a neutral weighted average calcu- 
lated margin on remand as non-adverse BIA for all affected downstream 
sales. See Remand Determination at 5. According to defendant, this 
“neutral” BIA margin includes (1) individual price-to-price margins, 
(2) price-to-constructed value margins, and (3) highest non-aberrant 
margins. (See Def.’s Resp. to Pls.’ Comments on the Remand Det. at 
8-9.) Commerce further claims that its version of the weighted average 
calculated margin “achieves the neutral purpose of this BIA, as it coin- 
cides with the. margin that the respondent would have otherwise 
received.” Remand Determination at 5. 

The court does not agree that Commerce’s application of its weighted 
average calculated margin yields a neutral measure of BIA. First, Com- 
merce simply asserts that its margin is neutral. It does not cite any evi- 
dence in the record that would make clear what the margin Usinor 
“would have otherwise received” actually is or how Commerce would 
arrive at that figure. See id. This is problematic, especially as Commerce 
initially, and incorrectly, applied the highest non-aberrant margin to all 
of Usinor’s unmatched downstream sales. See Usinor, 18 CIT at__, 
872 F. Supp. at 1007; Remand Determination at 6-10. Second, to suggest 
that the express inclusion of the very adverse, highest non-aberrant 
margin in a weighted value could, in the end, provide a neutral result is 
unreasonable. The overwhelming majority of Usinor’s U.S. sales had 
margins below the various selected rates for Usinor’s products. under 
review, (see Conf. Doc. 97, Pls.’ Mem. in Supp. of J. on the Agency R., at 
Attach. 1; Conf. Doc. 91, Letter from Usinor to Commerce of 7/1/93, at 
4,) demonstrating the adverse nature of the highest non-aberrant mar- 
gins being used to derive Commerce’s weighted average calculation. 

In Usinor, the court recognized the need for Commerce to resort to 
BIA with respect to Usinor’s downstream sales because of the inherent 
unreliability of Usinor’s home-market sales data. However, the court 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 49, DECEMBER 6, 1995 


further emphasized that Usinor was a cooperative respondent that had 
substantially complied with Commerce’s data requests. It “supplied 
more data than was required under the limited reporting arrangement 
and provided well over 99% of the data demanded by the original ques- 
tionnaire.” See Usinor, 18 CIT at___, 872 F. Supp. at 1006. Moreover, 
this court previously found the deficiencies in Usinor’s data arose from 
factors beyond Usinor’s control. “Usinor’s subsidiaries did not main- 
tain the sourcing data. Therefore, any tracing would have been done 
manually. Due to the time limitations and the large number of invoices 
involved (180,000), this would have been unreasonable.” See Usinor, 18 
CiT at __—, 872 F. Supp. at 1007 (citations omitted). 

In assessing the circumstances present—i.e., Usinor’s near total com- 
pliance with Commerce’s limited reporting arrangement as well as the 
presence of particular data flaws that were outside of Usinor’s control— 
the court finds that Commerce’s inclusion of the highest non-aberrant 
margin in the weighted average calculated margin is improper. There- 
fore, the court directs Commerce to recalculate the weighted average 
calculated margin without including the highest non-aberrant margins 
as part of its formulation. 


2. Usinor’s Limited Challenge to Commerce’s Choice of BIA: 

In its comments to the Remand Determination, Usinor argues that 
the highest non-aberrant margins, as calculated in the original inves- 
tigation, should not be applied to its unreported U.S. sales and to its 


sales involving systematic coding errors. (See Pls.’ Comments on Comm. 
Dep’t Redet. on Remand at 10-11.) Defendant and defendant-interve- 
nors argue that Usinor never raised this issue on its initial appeal, and is 
therefore barred from raising it in the present case. (See Def.’s Resp. To 
Pls.’ Comments on the Remand Redet. at 14; Resp. Of Def.-Int. To Pls.’ 
Comments on Redet. on Remand at 11-14.) 

Usinor concedes that it never expressly challenged before this court 
the use of the highest non-aberrant margin in connection with its unre- 
ported U.S. sales or sales involving systematic coding errors other than 
Grade E-24 steel. (See Pls.” Comments on Comm. Dep’t Redet. on 
Remand at 5-6.) Usinor claims, however, that it raised a broad challenge 
to how the highest non-aberrant margin was used, arguing that Com- 
merce’s calculations were methodologically unsound as a general mat- 
ter. (See Pls.’ Comments on Comm. Dep’t Redet. on Remand at 6.) 

Contrary to Usinor’s claims, a review of Plaintiffs initial briefs shows 
that Usinor did not raise such a general challenge to Commerce’s selec- 
tion of BIA. More importantly, a review of the agency record of the initial 
investigation reveals that Usinor never argued before Commerce, either 
generally or specifically, that an improper BIA was being applied to its 
unreported sales and miscoded sales other than Grade E-24 steel. When 
Usinor challenged Commerce’s BIA methodology during the initial 
investigation, Usinor asserted, “even assuming that using the highest 
‘non-aberrational’ margin as BIA is proper, which it is not, the Depart- 
ment has incorrectly calculated this margin.” (Conf. Doc. 91, Letter 
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from Usinor to Commerce of 7/1/93, at 3) (emphasis added). This phrase 
conveys the argument that if the highest non-aberrant margin were 
“incorrectly” held to be properly applicable as BIA, then that choice of 
BIA would have to be revisited. This challenge could not have applied to 
Usinor’s unreported sales or miscoded sales other than Grade E-24, 
because Usinor concedes it is appropriate to apply some measure of the 
highest non-aberrant margins to these sales. (See Pls.” Comments on 
Comm. Dep’t Redet. On Remand at 11) (asking court to instruct Com- 
merce to apply “properly calculated ‘highest non-aberrational’ margins 
to certain unreported U.S. sales and certain sales involving systematic 
coding errors”). 

Furthermore, during Commerce’s remand proceeding, Usinor chal- 
lenged Commerce’s BIA calculation with respect to Usinor’s unreported 
sales and miscoded sales other than Grade E-24 steel only in the context 
of Usinor’s incorrect claim that the court intended for Commerce to 
recalculate all the highest non-aberrant margins for sales where an 
adverse inference was permitted. (See Letter from Usinor to Commerce 
of 2/14/95, at 6-8.) 

In Usinor, the court instructed Commerce to ensure that any recal- 
culation of the highest non-aberrant margin be consistent with recent 
precedent. See Usinor, 18 CIT at __, 872 F. Supp. at 1007 (directing 
Commerce to make recalculations consistent with National Steel). Any 
recalculation of the highest non-aberrant margin would be only applica- 
ble to Usinor’s downstream sales. See supra background at 2-3. The 
court did not instruct Commerce to recalculate its highest non-aberrant 
margins with respect to Usinor’s unreported U.S. sales and miscoded 
sales other than Grade E-24 steel, because the appropriateness of the 
highest non-aberrant margins in those contexts was never raised before 
Commerce during the initial investigation and, therefore, could not 
have been raised before the court for review. 

The court “shall, where appropriate, require the exhaustion of 
administrative remedies.” 28 U.S.C. § 2637(d) (1988). “It is well estab- 
lished that ‘[a] reviewing court usurps the agency’s function when it 
sets aside the administrative determination upon a ground not thereto- 
fore presented and deprives the [agency] of an opportunity to consider 
the matter, make its ruling, and state the reasons for its action.’” Budd 
Co. v. United States, 15 CIT 446, 452, 773 F Supp. 1549, 1554 (1991) 
(quoting Unemployment Compensation Comm’n v. Aragon, 329 US. 
143, 155 (1946)). The law does provide limited exceptions to the exhaus- 
tion requirement, however. These exceptions are: (1) where plaintiff 
raised a new argument that was purely legal and required no further 
agency involvement, in addition to plaintiff's demonstrating other fac- 
tors indicating an exception is warranted, (2) where plaintiff lacked 
timely access to the confidential record, (3) where a judicial interpreta- 
tion issued after the remand proceeding alters the agency result, and 
(4) where it would have been futile for plaintiff to have raised its chal- 
lenge at the administrative level. See Aramide Maatschappij V.o.F. v. 
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United States,19CIT__,__, Slip Op. 95-147 at 8-9 n.3, 4 (Aug. 18, 
1995); see also Budd Co., 15 CIT at 452 n.2, 773 F Supp. 1555 n.2 (1991) 
(providing examples of cases where exhaustion was not required). 

Usinor did not properly challenge before Commerce the selection and 
use of the highest non-aberrant margin as BIA to unreported U.S. sales 
and miscoded sales other than Grade E-24 steel. The exceptions to the 
exhaustion requirement do not allow such a challenge to be raised now. 
Therefore, the court holds that Usinor is precluded from raising this 
argument, and the court does not need to address the issue of whether 
Commerce properly applied the highest non-aberrant margin as BIA for 
unreported U.S. sales and sales of miscoded steel other than Grade E-24 
steel. 


CONCLUSION 

Commerce’s final determinations are sustained in part and remanded 
in part. On remand, Commerce shall reapply the weighted average cal- 
culated margin for unmatched downstream sales from Usinor’s second- 
ary steel centers in accordance with the specific instructions set forth in 
this opinion. 

The remand results shall be filed with the Court within [45] days from 
the date of this opinion. Any party contesting the remand results shall 
file comments within [30] days of the remand results. Commerce may 
file its response to any comments within [15] days of the filing of the 
comments. 





(Slip Op. 95-178) 


NSK Lrp. AND NSK Corp, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
FEDERAL-MOGUL CorP, AND TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 93-08-00469 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for partial judgment on 
the agency record. Plaintiffs specifically object to the following actions of the Department 
of Commerce, International Trade Administration (“Commerce”): (1) rejection of NSK’s 
related party transfer prices in favor of best information available in calculating foreign 
market value; (2) determination of home market levels of trade based on customer catego- 
ries; (3) classification of post-sale price adjustment rebates and stock transfer commis- 
sions as indirect selling expenses; (4) addition of U.S. repacking expenses to United States 
price; (5) deduction of further manufacturing expenses from exporter’s sales price; and 
(6) commission of clerical errors. 

Held: The Court grants plaintiffs’ motion for judgment upon the agency record to the 
extent that this case is remanded to Commerce to (1) calculate the constructed value for all 
finished bearings purchased from related suppliers; (2) calculate the constructed value for 
all bearings further manufactured in the United States from parts purchased from unre- 
lated suppliers; (3) correct the clerical error concerning the ending date of the sample 
week beginning July 1, 1991; and (4) correct the clerical error concerning family matches. 
Commerce’s determination, to the extent challenged herein, is sustained in all other 
respects. 

(Plaintiffs’ motion granted in part; case remanded to Commerce] 





U.S. COURT OF INTERNATIONAL TRADE 


(Dated November 14, 1995) 


Lipstein, Jaffe & Lawson, L.L.P (Robert A. Lipstein, Matthew P Jaffe and Grace W. 
Lawson) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey M. Telep); of coun- 
sel: Michelle Behaylo, Alexandra Levinson, Thomas Fine, Anna Park and David Ross, 
Attorney-Advisors, Office of the Chief Counsel for Import Administration, U.S. Depart- 
ment of Commerce, for defendants. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, Larry Hampel and Joseph A. Perna, V) 
for defendant-intervenor Federal-Mogul Corporation. 
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McDonough) for defendant-intervenor The Torrington Company. 


OPINION 


TSOUCALAS, Judge: Plaintiffs, NSK Ltd. and NSK Corporation (collec- 
tively “NSK”), commenced this action challenging certain aspects of the 
final results of administrative review of the United States Department 
of Commerce, International Trade Administration (“Commerce”), 
entitled Final Results of Antidumping Duty Administrative Reviews 
and Revocation in Part of an Antidumping Duty Order (“Final 
Results”), 58 Fed. Reg. 39,729 (1993), as amended, Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, 
Germany, Italy, Japan, Romania, Singapore, Sweden, Thailand, and 
the United Kingdom; Amendment to Final Results of Antidumping Duty 
Administrative Reviews, 58 Fed. Reg. 42,288 (1993), Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France and the United Kingdom; Amendment to Final Results of Anti- 
dumping Duty Administrative Reviews, 58 Fed. Reg. 51,055 (1993), and 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan; Amendment to Final Results of Antidumping 
Duty Administrative Reviews, 59 Fed. Reg. 9,469 (1994). 


BACKGROUND 

On April 27, 1993, Commerce published the preliminary results of its 
administrative review of antidumping duty orders on antifriction bear- 
ings (other than tapered roller bearings) and parts thereof from Japan, 
France, Germany, Italy, Romania, Singapore, Sweden, Thailand and the 
United Kingdom. See Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From Japan; Preliminary Results of Anti- 
dumping Duty Administrative Reviews and Partial Termination of 
Administrative Reviews, 58 Fed. Reg. 25,616 (1993). 

On July 26, 1993, Commerce published the Final Results at issue. See 
Final Results, 58 Fed. Reg. at 39,729. NSK moves pursuant to Rule 56.2 
of the Rules of this Court for partial judgment on the agency record, 
alleging the following actions by Commerce were unsupported by sub- 
stantial evidence on the agency record and not in accordance with law: 
(1) rejection of NSK’s related party transfer prices in favor of best 
information available (“BIA”) in calculating foreign market value 
(“FMV”); (2) determination of home market levels of trade based on 
customer categories; (3) classification of post-sale price adjustment 
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rebates and stock transfer commissions as indirect selling expenses; 
(4) addition of U.S. repacking expenses to United States price; (5) deduc- 
tion of further manufacturing expenses from exporter’s sales price; and 
(6) commission of clerical errors.1 Memorandum of Points and Authori- 
ties in Support of Motion for Partial Judgment on the Agency Record 
(“NSK’s Brief”) at 23-52. 


DISCUSSION 

The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with the law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on the grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 12 


CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Use of Best Information Available to Calculate Foreign Market Value: 


In this review, Commerce decided to use second tier BIA to calculate 
FMV based on the following reasoning: 


Despite our requests in the initial and supplemental questionn- 
aires, NSK failed to provide either purchase prices from unrelated 
parties that we could have used to determine whether the transfer 
prices that NSK paid to related parties for inputs were at arm’s 
length or cost of production data to demonstrate that the transfer 
prices were not less than COP Further, the standard established by 
Japanese law is not sufficiently similar to that established in sec- 
tion 773(e)(2) of the Tariff Act for us to rely on NSK’s compliance 
with that law as evidence that transfer prices paid by NSK are 
arm’s-length prices. Therefore, we determine that NSK’s CV data 
do not provide a reliable basis for FMV. As a result, we have used 
second tier BIA to determine the dumping margins for those U.S. 
sales for which CV would have been used as FMV. 


Final Results, 58 Fed. Reg. at 39,754. According to NSK, Commerce’s 
actions were “arbitrary” and constituted “abuse of discretion.” NSK’s 
Brief at 23. 

NSK contends that 19 U.S.C. § 1677b(e)(3) (1988) dictates that Com- 
merce may not request from a respondent cost data about parts pur- 
chased from related suppliers absent a “specific and objective basis” for 


1 Count IV of plaintiffs’ original complaint was decided in a separate opinion. See NSK Ltd. v. United States, 17 CIT 
1104, Slip Op. 93-195 (Oct. 8, 1993). In light of a decision and mandate of the Court of Appeals for the Federal Circuit, 
this issue was remanded to Commerce and the results of the remand were affirmed. See NSK Lid. v. United States, Slip 
Op. 95-40 (Mar. 14, 1995). Plaintiffs abandoned any further challenge to this issue. See Plaintiffs’ Reply Memorandum 
in Support of Motion for Judgment on the agency Record (“NSK’s Reply Brief”) at 17. 
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suspecting that the transfer price paid to a particular related supplier 
for a major input is below that supplier’s cost. NSK’s Brief at 23. NSK 
supports this position by highlighting the language in 19 U.S.C. 
§ 1677b(b) (1988)? which requires “reasonable grounds to believe or 
suspect” below cost sales before Commerce must determine whether 
such sales were in fact made. Id. at 23-24. NSK cites Al Tech Specialty 
Steel Corp. v. United States, 6 CIT 245, 250, 575 F. Supp. 1277, 1282 
(1983), aff'd on other grounds, 575 F.2d 632 (Fed. Cir. 1984), for the prop- 
osition that 19 U.S.C. § 1677b(b) requires “a specific and objective basis 
for suspecting a particular foreign firm is engaged in home market sales 
at prices below its cost of production” in order for Commerce to be 
required to investigate a foreign manufacturer’s cost of production 
(“COP”). NSK’s Brief at 24. Applying the same standard to 19 U.S.C. 
§ 1677b(e)(3), NSK maintains that there is no evidence on the record 
that NSK purchased parts from related suppliers for prices below COP 
Id. at 25. In light of the lack of such evidence, NSK states that Commerce 
should consider relevant NSK’s compliance with Japanese law which 
prohibits NSK from negotiating less than fair market prices with its 
related suppliers. Jd. at 26, n.6. NSK further submits that it was unfair 
for Commerce to require this data from NSK and not from other respon- 
dents. Id. at 25-26. 

In addition, NSK asserts that it sufficiently proved that the price paid 
for parts purchased from related parties fairly reflected market values. 
Id. at 26. In support of its position, NSK states that it submitted to Com- 
merce the same information that Commerce accepted in two prior 
reviews as proof of NSK’s arm’s-length relationship with its related sup- 
pliers. Jd. NSK emphasizes that based on the information submitted in 
past reviews, Commerce should have known that NSK could not supply 
information showing that for every part purchased from a related sup- 
plier, NSK purchased the same or similar parts from unrelated suppliers 
at the same price. Id. at 27. NSK further claims that Commerce’s sup- 
plemental questionnaires never indicated that the data provided by 
NSK were inadequate. Jd. NSK concludes that the application of BIA is 
inappropriate in light of both NSK’s responsiveness to Commerce’s 
requests for information and Commerce’s failure to indicate insufficien- 
cies in NSK’s response. Id. at 30. 

Alternatively, NSK asserts that even if Commerce properly rejected 
NSK’s transfer prices, Commerce should have used the best evidence 
available instead of BIA. According to NSK, use of the best evidence 
available under these circumstances is mandated by 19 U.S.C. 
§ 1677b(e)(2) & (3) (1988). 

Finally, NSK argues that Commerce unlawfully applied BIA to trans- 
actions which did not involve related party inputs, specifically, finished 


2 Section 1677b(b) of Title 19, United States Code, provides: 


Whenever the administering authority has reasonable grounds to believe or suspect that sales in the home mar- 
ket of the country of exportation, or, as appropriate, to countries other than the United States, have been made at 
prices which represent less than the cost of producing the merchandise in question, it shall determine whether, in 
fact, such sales were made at less than the cost of producing the merchandise. 
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bearings and inputs from unrelated suppliers. Jd. at 33-35. NSK con- 
tends that Commerce never requested information concerning whether 
NSK purchased finished bearings from related suppliers at fair market 
value or above the suppliers’ costs. Jd. at 34. As such, NSK submits that 
Commerce should have calculated the constructed value for all finished 
bearings purchased from related suppliers based on data submitted by 
NSK. Id. at 35. In addition, NSK maintains that Commerce should have 
calculated the constructed value for all bearings further manufactured 
in the United States with inputs from unrelated suppliers. Id. at 35-36. 

In rebuttal, Commerce asserts that its actions were consistent with 19 
US.C. § 1677b(e)(2) & (3). Defendant’s Memorandum in Opposition to 
the Motion of NSK Ltd. and NSK Corporation for Judgment Upon the 
Agency Record (“Commerce’s Brief”) at 10-12. Commerce claims that 
NSK’s “Section D” response to Commerce’s questionnaire did not ade- 
quately document that related party transactions were made at arm’s 
length. Commerce’s Brief at 14. Commerce further contends that NSK 
failed to supply more detailed information in response to Commerce’s 
deficiency letter. Jd. at 14-16. Commerce maintains that it properly 
rejected NSK’s supplemental responses urging Commerce to accept the 
Japanese Government’s determination that the transactions between 
NSK and its related subcontractors were at “fair market prices.” Jd. at 
15-16. According to Commerce, the Japanese Government assumes 
that transfer prices reflect “fair market prices” as long as the transfer 
prices are not “unreasonably low.” Id. at 16. Commerce states that such 
a determination by the Japanese Government is irrelevant and does not 
determine whether transactions are at arm’s length for purposes of 19 
US.C. § 1677b(e). Commerce’s Brief at 16. Commerce contends that 
because NSK failed to demonstrate that the prices it paid related suppli- 
ers were arm’s length and to identify any other transactions that Com- 
merce could have considered in determining whether the transfer prices 
reflected arm’s-length prices, Commerce properly resorted to BIA pur- 
suant to 19 U.S.C. § 1677e(c) (1988). Commerce’s Brief at 17. 

Furthermore, Commerce maintains that NSK’s submissions in the 
past two reviews were different from the submissions in the review at 
issue. Jd. at 18. Commerce also asserts that “the deficiencies in NSK’s 
data were more serious and detracted from the overall reliability of 
NSK’s responses to a greater degree than those found in the responses 
of the other respondents.” Jd. at 21. Commerce emphasizes that NSK 
should have known its response in the present review was deficient after 
Commerce requested supplemental information. Id. 

According to Commerce, it properly used BIA instead of the best evi- 
dence available. Commerce argues that it needed cost data to determine 
whether it could rely on the best evidence available for purposes of cal- 
culating constructed value. Id. at 22. Since NSK failed to report the data 
requested, Commerce asserts that use of BIA was appropriate. Id. 

Commerce also claims that it properly applied BIA to finished bear- 
ings that NSK purchased from related suppliers. Jd. Commerce con- 
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tends that 19 U.S.C. § 1677b(e)(2) does not specifically exempt finished 
products from the definition of “elements of value.” Commerce’s Brief at 
23 (quoting 19 U.S.C. § 1677b(e)(2)). Commerce claims that it requested 
cost information about finished bearings in a supplemental questionn- 
aire by using the word “products.” Commerce’s Brief at 23. Commerce 
agrees with NSK, however, that it incorrectly applied BIA to certain 
parts purchased exclusively from unrelated suppliers. Jd. at 23-24. 
Commerce suggests that the Court remand to Commerce to correct the 
clerical error. Id. at 24. 

In support of Commerce, The Torrington Company (“Torrington”) 
argues that the standard for pursuing an investigation under 19 U.S.C. 
§ 1677b(b), as interpreted by the court in Al Tech, 6 CIT at 250, 575 F. 
Supp. at 1282, does not imply which party has the burden of submitting 
the necessary evidence. Response of The Torrington Company to Plain- 
tiffs’ Memorandum in Support of its Motion for Partial Judgment on the 
Agency Record (“Torrington’s Brief”) at 12. According to Torrington, 
the burden under 19 U.S.C. § 1677b(b) has been placed on domestic par- 
ties as opposed to foreign respondents. Torrington’s Brief at 12-13. Tor- 
rington further asserts that there is no basis for placing the burden of 
producing evidence under 19 U.S.C. § 1677b(e)(3) on domestic industry. 
Id. at 13. Federal-Mogul Corporation (“Federal-Mogu!”) also supports 
Commerce by emphasizing that data concerning the cost of inputs 
transferred between related parties, unlike below-cost sales data, can 
only be obtained in response to a request by Commerce. Response of Fed- 
eral-Mogul Corporation, Defendant-Intervenor, to Plaintiffs’ Motion for 
Partial Judgment on the Agency Record (“Federal-Mogul’s Brief”) at 
11-12. 

The central issue presented by NSK’s arguments is whether Com- 
merce possessed the authority to request cost data concerning parts 
purchased from related suppliers without a specific and objective basis 
for suspecting that the transfer prices were below cost. An analysis of 
the following statutory provisions is necessary to decide this issue: 


(e) Constructed value 
(1) Determination 
For the purposes of this subtitle, the constructed value of 
imported merchandise shall be the sum of— 

(A) the cost of materials * * * 

(B) an amount for general expenses and profit equal to 
that usually reflected in sales of merchandise of the same 
general class or kind as the merchandise under consider- 
ation which are made by producers in the country of 
exportation, in the usual commercial quantities and in the 
ordinary course of trade, except that— 

* * oS * * * 
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(2) Transactions disregarded; best evidence 

For the purposes of this subsection, a transaction directly or 
indirectly between * * * [related parties®] may be disregarded 
if, inthe case of any element of value required to be considered, 
the amount representing that element does not fairly reflect 
the amount usually reflected in sales in the market under con- 
sideration of merchandise under consideration. If a transac- 
tion is disregarded under the preceding sentence and there are 
no other transactions available for consideration, then the 
determination of the amount required to be considered shall be 
based on the best evidence available as to what the amount 
would have been if the transaction had occurred between per- 
sons not * * * [related]. 
(3) Special rule 

If, regarding any transaction between * * * [related parties] 
involving the production by one of such persons of a major 
input to the merchandise under consideration, the administer- 
ing authority has reasonable grounds to believe or suspect that 
an amount represented as the value of such input is less than 
the costs of production of such input, then the administering 
authority may determine the value of the major input on the 
best evidence available regarding such costs of production, if 
such costs are greater than the amount that would be deter- 
mined for such input under paragraph (2). 

19 U.S.C. § 1677b(e). 

NSK’s contention that § 1677b(e)(3) limits Commerce’s ability to 
request cost data is not supported by the statute or the legislative his- 
tory. Section 1677b(e)(2) grants Commerce the authority to request 
information concerning “any element of value required to be consid- 
ered.” If based on the information considered, Commerce finds that 
transfer prices do not “fairly reflect the amount usually reflected in 
sales in the market under consideration,” then Commerce may disre- 
gard these transactions in favor of the best evidence available if “there 
are no other transactions available for consideration.” 19 U.S.C. 
§ 1677b(e)(2). Section 1677b(e)(2) does not contain language limiting 
what Commerce may use as best evidence available. In addition, this 
Court has held that pursuant to 19 U.S.C. § 1677b(e)(2), Commerce has 
“the discretion to disregard transfer prices, if the respondent cannot 
demonstrate that such prices are consistent with arm’s-length prices.” 
SKF USA Inc. v. United States, 19CIT___,__—_—, 8888 F. Supp. 152, 156 
(1995). The Court noted that the statute only applies if the respondent 
reported or relied upon transfer prices. SKF, 19CITat___—, 888 F Supp. 
at 156. As Commerce suggests, 19 U.S.C. § 1677b(e)(2) provides a basis 


319 U.S.C. § 1677b(4) defines related parties as follows: 
The persons referred to in paragraphs (2) and (3) of this subsection are: 
(A) Members of a family * * * . 
(B) Any officer or director of an organization and such organization. 
(C) Partners. 
(D) Employer and employee. 
(E) Any person directly or indirectly owning, controlling, or holding with power to vote, 5 percent or more of the 
outstanding voting stock or shares of any organization and such organization. 


(F) Two or more persons directly or indirectly controlling, controlled by, or under common control with, any 
person. 
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for Commerce to request cost data about parts purchased from related 
suppliers as long as the respondents reported or relied on transfer 
prices. Thus, 19 U.S.C. § 1677b(e)(2) applies in the case at bar because 
NSK reported transfer prices in its “Section D” questionnaire 
response.* See Response of NSK Ltd. and NSK Corporation to Section D 
of the Questionnaire (“Section D Response”), C.R. Document No. 63, 
Fiche 274, Frames 75-76. 

In addition, § 1677b(e)(3) does not limit Commerce’s authority to 
request COP data pursuant to § 1677b(e)(2). While the effect of 
§ 1677b(e)(3) on Commerce’s authority to request COP data seems 
unclear from the language of the statute, the legislative history clarifies 
the issue: 


The amendment provides that if the Commerce Department has 
reasonable grounds to believe or suspect that the amount represent- 
ing the value of a major input which is provided by a related party 
(“transfer price”) is less than the related party’s costs of producing 
such major input, then Commerce may base the value of such input 
on the best evidence available as to its costs of production when such 
costs are greater than the price that would be used asa result of the 
application of paragraph (2) (“arm’s-length price”). 

The conferees expect that, if petitioner makes a bona fide allega- 
tion that the transfer price for the major input or the arms-length 
price is less than the related party’s costs of production, then Com- 
merce will investigate such pind and may request cost-of-produc- 
tion information from the related party seller of the input. 

H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess. 595, reprinted in 1988 
U.S.C.C.A.N. 1547, 1628 (emphasis added). The above passage empha- 
sizes that the purpose of § 1677b(e)(3) is to permit Commerce to use best 
evidence available when it has reasonable grounds to suspect below cost 
sales occurred. There is no support in the legislative history of 
§ 1677b(e)(3) for the claim that Commerce may not request COP data 
for other purposes.® 

In response to the above interpretation of the statute, NSK claims 
that in the Final Results Commerce relied on § 1677b(e)(3) and not 
§ 1677b(e)(2). NSK’s Reply Brief at 10-11. NSK’s excerpt from the 
Final Results conveniently omits Commerce’s citation to § 773(e)(2) of 
the Tariff Act which is codified at 19 U.S.C. § 1677b(e)(2). See id.; 
Compare Final Results, 58 Fed. Reg. at 39,754. Thus, Commerce 
appropriately sought cost data pursuant to 19 U.S.C. § 1677b(e)(2). 

NSK’s failure to provide the requested information justified Com- 
merce’s use of BIA. Section 1677e(c) of Title 19, United States Code, 


4 The confidential record of this administrative review is designated “C.R.” The public record of this administrative 
review is designated “PR.” 


5 NSK’s reliance on 19 U.S.C. § 1677b(b) is misplaced. The fact that “reasonable grounds to believe or suspect” car- 
ries the same meaning for both sections is irrelevant. The purpose of § 1677b(b)is to require Commerce to investigate 
below cost sales when there is evidence that such sales did in fact occur. The issue that the courts have focused upon is 
whether domestic industry has produced enough evidence to require Commerce to determine whether such sales were 
made. See generally Al Tech, 6 CIT at 246-50, 575 F Supp. at 1279-82; Torrington Co. v. United States, 15 CIT 456, 
458-61, 772 F. Supp. 1284, 1286-89 (1991), aff'd on other grounds, 938 F.2d 1276 (Fed. Cir. 1991). The issue is not 
whether Commerce can conduct such investigations but, instead, whether Commerce must do so. The analysis of this 
issue has no bearing on the meaning of § 1677b(e)(3). 
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states that Commerce “shall, whenever a party or any other person 
refuses or is unable to produce information requested in a timely man- 
ner and in the form required, or otherwise significantly impedes an 
investigation, use the best information otherwise available.” In addi- 
tion, Commerce’s regulations instruct the Secretary to use BIA when- 
ever Commerce: 


(1) Does not receive a complete, accurate, and timely response to 
the Secretary’s request for factual information; or 

(2) Is unable to verify, within the time specified, the accuracy and 
completeness of the factual information submitted. 


19 C.FR. § 353.37(a) (1993). 

By its own admission, NSK did not provide Commerce with complete 
information. Commerce requested the following information in a sup- 
plemental questionnaire: 


Please demonstrate, for each related supplier of components, the 
manner in which you determined that the prices of components 
purchased represented fair market prices. In your response, please 
show your “arm’s-length” test for those components purchased 
from both related and unrelated parties, and state the quantities 
purchased from each. Further, for those products purchased from 
related suppliers at less than “arm’s-length” prices, please adjust 
the prices paid to the related suppliers to reflect fair market prices. 


Response of NSK Ltd. and NSK Corporation to Supplemental Question- 
naire for Sections D and E (“Supplemental Questionnaire Response”), 
PR. Document No. 378, Fiche 130-31, Frame 95. NSK acknowledged 
within its response that the answers were not complete: “NSK Ltd. can- 
not otherwise directly respond to the Department’s question because it 
seldom purchases identical components from both related and unre- 
lated parties.” Supplemental Questionnaire Response, PR. Document 
No. 378, Fiche 130-31, Frame 96. NSK does not explain why it cannot 
supply information concerning the few occasions in which it does pur- 
chase identical components from both related and unrelated suppliers. 
Moreover, Commerce did not limit its inquiry in the original questionn- 
aire to “identical” components but, rather, requested information con- 
cerning “identical or similar input.” Section D Response, PR. Document 
No. 212, Fiche 95, Frame 95. Similarly, the Supplemental Questionnaire 
does not limit its request to information concerning identical compo- 
nents. See Supplemental Questionnaire Response, PR. Document No. 
378, Fiche 130-31, Frame 95. As such, NSK’s response lacks an explana- 
tion concerning similar components purchased from related and unre- 
lated suppliers. Instead, NSK provides a detailed explanation of why 
Commerce “must” defer to Japanese law. Id. 

NSK’s unilateral decision that Japanese law obviated the need for a 
complete and accurate response to Commerce’s questionnaires is not 
sufficient to avoid the application of BIA. In Ansaldo Componenti, 
S.p.A. v. United States, 10 CIT 28, 37, 628 F Supp. 198, 205 (1986), the 
court stated: “It is Commerce, not the respondent, that determines 
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what information is to be provided for an administrative review.” Fur- 
thermore, NSK’s reliance on NTN Bearing Corp. of America v. United 
States, 17 CIT 713, 719-20, 826 F Supp. 1435, 1440-41 (1993), is mis- 
placed. In NTN the respondent submitted complete responses to all 
questionnaires and Commerce failed to ask for the appropriate clarifica- 
tions. NTN, 17 CIT at 719-20, 826 F. Supp. at 1441. In the case at bar, 
Commerce clearly asked for further information and did not receive a 
complete response. 

Furthermore, Commerce’s use of BIA as opposed to the best evidence 
available was proper and consistent with its practice. Section 1677b(e) 
authorizes the use of the best evidence available when a respondent has 
failed to demonstrate the existence of arm’s-length transfer prices. As 
demonstrated in the above discussion, NSK failed to submit informa- 
tion that would help Commerce determine whether the prices paid for 
related party inputs were at arm’s length. NSK also failed to produce 
requested COP data which could have been used as the best evidence 
available. As such, Commerce properly resorted to BIA pursuant to 19 
US.C. § 1677e(c). 

The Court agrees with NSK, however, that Commerce improperly 
applied BIA to finished bearings purchased from related suppliers. In 
the original questionnaire, Commerce requested cost information for 
each “component, e.g., inner rim, outer rim” purchased from related 
and unrelated suppliers. July 30, 1992 Questionnaire (“Questionn- 
aire”), PR. Document No. 2, Fiche 1, Frame 2. Commerce’s reliance on 
the word “product” in the Supplemental Questionnaire Response is 
unpersuasive. The first two sentences of the paragraph ask for a demon- 
stration of the existence of arm’s-length prices for the purchase of “com- 
ponents.” The third sentence merely requests that NSK adjust prices 
for those “products” not purchased at arm’s-length prices. It would not 
make sense for Commerce to request cost information concerning “com- 
ponents,” but require NSK to adjust prices for below cost sales of only 
finished bearings. 

Commerce’s argument concerning its statutory interpretation of 
“elements of value” is equally unpersuasive. If Commerce interprets 
“elements of value” to include finished bearings, then it should convey 
this clearly in its questionnaire by requesting information about fin- 
ished bearings. Respondents should not be required to guess the param- 
eters of Commerce’s interpretation of a phrase in the statute. Thus, 
Commerce improperly applied BIA to finished bearings since the lack of 
such information was due to Commerce’s failure to request it rather 
than NSK’s failure to supply it. Accordingly, this issue is remanded to 
Commerce to calculate.the constructed value for all finished bearings 
purchased from related suppliers based on data submitted by NSK. 

Finally, as both NSK and Commerce agree that Commerce mistakenly 
applied BIA to parts purchased exclusively from unrelated suppliers, 
the Court finds that a remand to Commerce is necessary to correct the 
error. 
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In sum, the Court finds that Commerce’s rejection of NSK’s related 
party transfer prices in favor of BIA in calculating FMV was in accor- 
dance with law. The Court remands for Commerce to calculate the 
constructed value for all finished bearings purchased from related sup- 
pliers based on data submitted by NSK, and to correct the clerical error 
concerning the application of BIA to parts purchased exclusively from 
unrelated suppliers. 


2. Home Market Levels of Trade: 


In the Final Results of this review, Commerce determined that NSK 
bearings are sold in the home market in either one of two levels of trade: 
(1) original equipment manufacturers (“OEMs”) and (2) distributors. 
Final Results, 58 Fed. Reg. at 39,767. NSK objects to Commerce’s use of 
customer categories to determine home market levels of trade. NSK’s 
Brief at 39-40. NSK points out that 19 C.FR. § 353.58 (1993) requires 
Commerce to “‘calculate foreign market value and United States price 
based on sales at the same commercial level of trade.’” NSK’s Brief at 39 
(quoting 19 C.FR. § 353.58 (emphasis added)). According to NSK, cus- 
tomer categories do not adequately represent commercial realities. 
NSK’s Brief at 39. NSK concludes that Commerce should have used the 
aftermarket variable instead of the customer category variable to deter- 
mine the home market levels of trade. Jd. at 40. 

In rebuttal, Commerce explains that if it finds that different levels of 
trade exist, then Commerce presumes that net sales price and selling 
expenses and, therefore, FMV are different at each level of trade. Com- 
merce’s Brief at 27. In such a situation, Commerce will only compare 
sales at comparable levels of trade if possible. Jd. at 27-28. Commerce 
states that this presumption may be rebutted by evidence that sales 
prices and expenses do not vary with level of trade. Id. at 28. Accord- 
ingly, Commerce responds that it properly focused upon customer cate- 
gory rather than aftermarket use because NSK did not present any 
evidence that OEMs or distributors perform different functions depend- 
ing upon the aftermarket use for which they purchase bearings. Id. 
According to Commerce, the customer code system used by NSK only 
identifies the type of aftermarket use of the bearings and does not 
explain how the functions of OEMs differ depending upon the aftermar- 
ket use of the bearings. Id. at 29. Commerce also rejects NSK’s attempt 
to demonstrate price correlations between weighted average prices and 
aftermarket uses as insufficient proof of the existence of different levels 
of trade according to end use. Id. at 31. 

Federal-Mogul and Torrington essentially support Commerce’s deci- 
sion to use customer categories to determine levels of trade. See Federal- 
Mogul’s Brief at 19-23; Torrington’s Brief at 28-35. 

Pursuant to 19 C.FR. § 353.58, Commerce “normally will calculate 
foreign market value and United States price based on sales at the same 
commercial level of trade.” Commerce is required to make comparisons 
at a “specific, ‘common’ point in the chain of commerce, so that value 
can be fairly compared on an equivalent basis.” Smith-Corona Group v. 
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United States, 713 F.2d 1568, 1572 (Fed. Cir. 1983). In NSK Lid. v. 
United States, 17 CIT 590, 596, 825 F Supp. 315, 321 (1993), aff'd per 
curiam, 996 F.2d 1236 (Fed. Cir. 1993), the Court acknowledged that it is 
“well-established * * * that the respondent has the burden of proving 
Commerce’s alleged error” (relying on Timken Co. v. United States, 11 
CIT 786, 804, 673 F. Supp. 495, 513 (1987)). In NSK, the plaintiff 
claimed that Commerce erred by not treating sales to OEMs of replace- 
ment bearings for use in their own production equipment as aftermar- 
ket sales. In affirming Commerce’s determination, the Court found that 
the plaintiff had not satisfied its burden of proof. NSK, 17 CIT at 596, 
825 F. Supp. at 321. Thus, NSK bears the burden of proving that Com- 
merce inappropriately used customer categories instead of aftermarket 
variables to determine levels of trade. 

Ina bulletin, Commerce stated its methodology for determining levels 
of trade as follows: 


In asking for LOT [level of trade] information, the Department is 
trying to determine where in the distribution chain the respon- 
dent’s customer falls (end user, distributer, retailer). The presump- 
tion is that the net price and/or selling expenses and, therefore, the 
foreign market value (FMV) are different at each LOT. Therefore, it 
appears reasonable to match at LOT if the different customer cate- 
gories have different functions. In other words, if the respondent 
reports LOT with distinct, discernible functions, the Department 
will, when possible, make matches at the same level of trade, unless 
re is evidence to rebut the assumption that FMV is affected by 

The next question is, how can parties rebut the underlying 
assumption? In the past the Department has articulated a price cor- 
relation test and has been upheld in the courts. Upon further con- 
sideration we find that the test should encompass both prices and 
selling expenses, because selling expenses also affect the foreign 
market value. Therefore, only if a contesting party has shown that 
there is not a significant correlation between prices and selling 
expenses on the one hand, and levels of trade on the other, will we 
disregard the level of trade when making sales comparisons in cases 
where different functional levels of trade exist. 


Import Administration Policy Bulletin 92/1, July 29, 1992 (“Policy Bul- 
letin”) (emphasis added). This Policy Bulletin, which was issued before 
the questionnaire, clearly notified respondents of the need to produce 
specific prices and selling expenses to rebut the presumption that FMV 
is different at each level of trade. In order for NSK to prevail, NSK’s 
assertion that Commerce should have used the aftermarket variable 
must be supported by evidence that selling prices and expenses for bear- 
ings vary according to aftermarket use. 

In the Final Results, Commerce stated the following about its decision 
to use customer categories: 


[Wle focus on the customer’s function in the chain of distribution in 


classifying sales according to level of trade. We do not consider the 
end use of products sold by the respondent’s customer to be particu- 
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larly meaningful in determining levels of trade. NSK has not pres- 
ented any evidence that original equipment manufacturers perform 
different functions or that distributors perform different functions 
depending upon the end use of the bearings they purchase, or that 
NSK’s selling expenses differ according to the end use of the prod- 
ucts by the customer. Therefore, for these final results, we have 
based our level-of-trade classifications not on NSK’s aftermarket 
codes, but on customer categories reported by NSK. 


Final Results, 58 Fed. Reg. at 39,767 (emphasis added). There is no evi- 
dence on the record to contradict this finding by Commerce. While NSK 
did submit price information, it failed to submit any information con- 
cerning selling expenses. See Response of NSK Ltd. and NSK Corpora- 
tion to Supplemental Questionnaire for Sections A through C, and 
Computer Tapes Related Thereto, C.R. Document No. 106, Fiche 298, 
Frame 18; Exhibits A-31, A-32, C.R. Document No. 106, Fiche 298, 
Frames 34-40. Assuming, arguendo, that the price information sub- 
mitted by NSK was sufficient to demonstrate a significant correlation 
between prices and levels of trade, this would still be insufficient to meet 
the requirements set forth by Commerce. NSK did not produce any evi- 
dence demonstrating a correlation between selling expenses and levels 
of trade. Thus, Commerce’s decision to rely on the customer codes as 
opposed to the aftermarket variables was reasonable and supported by 
substantial evidence on the agency record. 


3. Classification of Discounts and Rebates: 


In this review, Commerce treated discounts and rebates that were 
reported on a customer-specific or product-specific basis, rather than on 
a transaction-specific basis, as indirect selling expenses. Final Results, 
58 Fed. Reg. at 39,759. NSK claims that Commerce improperly classified 
NSK’s post-sale price adjustment rebates and stock transfer commis- 
sions as indirect selling expenses. NSK’s Brief at 41-42. NSK contends 
that a post-sale price adjustment rebate is not a general sales activity 
since it is incurred only when “specific sales of specific part numbers are 
made to specific customers.” Id. at 42. While NSK acknowledges that 
post-sale price adjustments are not incurred on a single-transaction 
basis, NSK maintains that post-sale price adjustments are directly 
related to each individual sale. Id. at 43. NSK also asserts that Com- 
merce’s treatment of post-sale price adjustment rebates was inconsis- 
tent with earlier reviews and the preliminary results of the review at 
issue. Id. at 45. NSK further claims that its stock transfer commissions 
conform to Commerce’s definition of direct expenses since the commis- 
sion rate is a fixed percentage for all products and distributors. Jd. at 44. 

In rebuttal, Commerce asserts that its treatment of rebates and dis- 
counts was consistent with the policy it established in the prior review. 
Commerce’s Brief at 32-33. According to Commerce, permitting the 
allocation of discounts or price adjustments to all sales would distort the 
actual prices for each specific sale. Jd. at 33. Commerce claims that the 
only exception to its general rule against the allocation of discounts was 
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for customer-specific allocations which were to be treated as indirect 
expenses. Id. at 34. 

Commerce argues that in spite of NSK’s claims to the contrary, NSK 
reported its post-sale price adjustment rebates on a customer-specific 
basis as opposed to a transaction-specific basis. Jd. at 34-35. Commerce 
contends that at verification, it verified that NSK calculated post-sale 
price adjustment rebates on a customer-specific basis. Jd. at 35. Com- 
merce further responds that NSK allocated the stock commissions 
across all sales by distributors to whom it paid commissions rather than 
according to whether a particular transaction involved a commission. 
Id. Finally, Commerce cites Torrington Co. v. United States, 17 CIT 672, 
683-84, 832 F. Supp. 393, 401 (1993), in support of its claim that the 
Court has: upheld Commerce’s treatment of allocated discounts and 
rebates as indirect selling expenses in order to encourage transaction- 
specific reporting of discount and rebate data. Commerce’s Brief at 36. 

Federal-Mogul and Torrington agree with Commerce that its treat- 
ment of post-sale price adjustment rebates and stock transfer commis- 
sions as indirect expenses is supported by substantial evidence on the 
agency record and in accordance with law. Federal-Mogul’s Brief at 
23-25; Torrington’s Brief at 36-41. 

In Torrington, 17 CIT at 683-84, 832 F. Supp. at 401, this Court 
upheld Commerce’s practice of treating allocated home market 
expenses as indirect expenses. The Court noted, however, that there are 
occasions where Commerce will deduct discounts from FMV: 


[D]iscounts can be deducted from FMV if the actual expense 
information is reported to the ITA on a transaction-specific or prod- 
uct-specific basis. 19 U.S.C. § 1677b(a)(4)(B). It is also clear that 
discounts paid on the subject merchandise can be allocated over all 
sales of the subject merchandise as long as discounts paid only on 
the subject merchandise are used to calculate the per-unit amount 
of discount to be deducted and the discounts “can be directly corre- 
lated with specific merchandise using verified cost and sales 
information.” If a respondent is unable to provide the ITA with 
transaction-specific or product-specific discount amounts, the ITA 
must look to the information provided by the respondent to deter- 
mine if the reported allocated discounts were only made on and allo- 
cated to sales of the subject merchandise and can be tied to verified 
cost and sales data. In order for the ITA to accept discounts or 
rebates allocated on a customer-specific basis as direct costs, the per- 
centage amount of each discount or rebate paid must be the same for 
each type of the subject merchandise poor 3 and the total amount of 
discounts or rebates paid to each customer must be allocated over all 
sales of the subject merchandise made to that customer. If this rela- 
tionship is not shown to the satisfaction of the ITA, but the aggregate 
amounts of discounts paid on the subject merchandise have been 
verified, the discounts are to be treated as indirect selling expenses. 


Torrington, 17 CIT at 684, 832 F. Supp. at 402 (quoting Smith Corona, 
713 F.2d at 1580 (emphasis added)). Following the analysis in Torring- 
ton, the Court has held that Commerce properly treated post-sale price 
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adjustments as indirect expenses where the “discounts differed between 
sales to the same customers.” NSK Ltd. v. United States, 19 CIT __, 
___, 896 F Supp. 1263, 1274 (1995) (relying on Koyo Seiko Co. v. United 
States, 16 CIT 539, 542-43, 796 F Supp. 1526, 1530 (1992)). 

NSK’s reporting of post-sale price adjustments does not meet the 
standard set forth in Torrington to qualify as a direct selling expense. 
NSK determined the amount ofa rebate by “negotiat[ing] a price reduc- 
tion covering the customer’s specific purchase” based “on the amount of 
competition in the marketplace, and the loyalty of the customer.” NSK’s 


Brief at 43. In its “Section C” questionnaire response NSK reported 
these rebates as follows: 


NSK Ltd. adjusted the selling price to certain customers and 
applied the price reductions retroactively on a part-by-part and cus- 
tomer-by-customer basis * * *. NSK Ltd. divided the adjustment 
per part number sold to a customer by NSK Ltd.’s total sales of that 
part number to the specific customer in order to obtain the percent- 


age reported. NSK Ltd. then multiplied the percentage by the sel- 
ling unit price. 


Response of NSK Ltd. and NSK Corporation to Section C of the Ques- 
tionnaire (“Section C Response”), PR. Document No. 178, Fiche 76-77, 
Frames 16-17 (emphasis added). Commerce verified that “NSK calcu- 
lated [post-sale price adjustments] by allocating customer- and part- 


specific adjustments over the original customer- and part-specific sales 
value, and then multiplying the resulting ratio by the original per-unit 
price, as reported in the response.” Verification of Questionnaire 
Responses Submitted by NSK Ltd. and NSK Corporation in the Third 
Review, PR. Document No. 424, Fiche 139-40, Frame 4. NSK individu- 
ally negotiated each rebate and, therefore, the same customers received 
different discounts depending upon the conditions surrounding a par- 
ticular sale. Furthermore, while NSK links the adjustments to custom- 
ers and parts, it does not link the adjustments to the particular sales 
involved. NSK multiplied the resulting percentage by the selling unit 
price, but there is no evidence that NSK conducted this calculation with 
respect to only those transactions involving the sales in which post-sale 
price adjustments were applied. Therefore, Commerce properly treated 
these rebates as indirect selling expenses. 

The stock transfer commissions satisfy the first requirement of Tor- 
rington, that the rate be constant for all sales. However, in its Section C 
Response, NSK stated that it “allocated commissions to the specific dis- 
tributors to whom it paid commissions” and then “divided the commis- 
sions paid by its sales to the distributor during the fiscal year.” PR. 
Document No. 178, Fiche 76-77, Frames 26-27. Similar to the reporting 
of the post-sale price adjustments, there is no evidence linking the com- 
missions to particular sales since NSK divided the commissions by all 
sales to that distributor regardless of whether the particular sales 
involved commissions. Thus, NSK failed to meet the criteria set forth in 
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Torrington, and Commerce’s treatment of the commissions as indirect 
selling expenses was in accordance with law. 


4. United States Repacking Expenses: 


NSK claims that Commerce erred by including material costs 
incurred by NSK for repacking finished products in the United States in 
NSK’s further manufacturing costs. NSK’s Brief at 45-46. NSK 
explains that it reported repackaging expenses in its response to “Sec- 
tion B” of the questionnaire under the variable USPACKME. Id. at 19. 
NSK further claims that NSK reported packaging material costs for fur- 
ther manufactured products in its “Section E” response under the vari- 
able ECOPAM which includes “al/ material costs related to U.S. further 
manufactured bearings.” Id. at 46. According to NSK, repacking 
expenses for finished products are incurred at NSK’s warehouse and, 
therefore, distinguishable from packing costs for further manufactured 
products. Id. at 45-46. NSK concludes that it was improper for Com- 
merce to add USPACKME to further manufacturing costs. Id. at 46. 

In response, Commerce claims that NSK failed to follow the instruc- 
tions contained in “Section E” of the questionnaire by including packing 
expenses in its “Section E” response under the ECOPAM variable. Com- 
merce’s Brief at 38. Commerce contends that based on the information 
submitted by NSK it could not determine whether all of the packing 
costs associated with further manufacturing were included in the ECO- 
PAM variable. Jd. at 38-39. In light of its inability to confirm that all fur- 
ther manufacturing packing expenses were included in the ECOPAM 
variable, Commerce contends that it was reasonable to add the packing 
costs reported in the USPACKME variable in “Section B” of the ques- 
tionnaire to the further manufacturing cost calculation. Id. at 39. 

Federal-Mogul and Torrington both support Commerce’s decision to 
include United States packing expenses in calculating further manufac- 
turing costs. Federal-Mogul’s Brief at 25-27; Torrington’s Brief at 
42-46. 

“Section B” of the questionnaire contained the following instructions 
concerning the reporting of packing material: 


Describe packing materials used. Include and describe additional 
materials if merchandise is repacked in the U.S. or TC. Report any 
U.S. repacking expenses separately by adding additional variables, 
USPACKME and USPACKLE, respectively * * *. 

Report labor costs. Include additional labor if merchandise ‘is 
repacked in the U.S. or the TC. Report any U.S. repacking expenses 


ae yr by adding additional variables, USPACKME and 
USPACKLE, respectively. 


Response of NSK Ltd. and NSK Corporation to Section B of the Ques- 
tionnaire (“Section B Response”), PR. Document No. 143, Fiche 62, 


Frames 98, 2. In response, NSK reported its packing expenses as fol- 
lows: 


The merchandise is normally shipped from the U.S. warehouse in 
its original containers. In some instances, different pallets were 
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used for shipment to U.S. customers and some repackaging may 
occur to accommodate smaller distributor orders. The cost of 
repackaging supplies have been separately identified and allocated 
among such sales for the review period under USPACKME. 


Section B Response, PR. Document No. 143, Fiche 62, Frame 1. 

“Section E” of the questionnaire instructed that “[a]ll packing and 
transportation expenses should be reported in [the] response to Section 
B (U.S. Sales)” and that the respondents “need not repeat that informa- 
tion in [the] response to this section of the questionnaire.” Questionn- 
aire, PR. Document No. 2, Fiche 1, Frame 21. NSK’s response was the 
following: 


Primary packing costs, including the cardboard boxes and cartons 
into which bearings are packed, are included in NSK’s burden cal- 
culation. See Proprietary Exhibits E-17 and E-18. The labor costs 
associated with the packing of boxes and cartons, also are included 
in the burden calculation and allocated to the products produced. 
Secondary packing costs, which are incurred outside the manufac- 
turing plant, are captured in NSK’s September 28, 1992, Response 
to Section B, selling expenses. 


Response of NSK Ltd. and NSK Corporation to Section E of the Ques- 
tionnaire (“Section E Response”), PR. Document No. 207, Fiche 93-94, 
Frame 5. 

In the Final Results, Commerce explained its reasons for including 
the USPACKME variable in the further manufacturing cost calculation: 


The Department’s further manufacturing questionnaire informs 
respondents that they should not report packing expenses because 
the Department will rely on the packing expense data reported in 
respondents’ U.S. sales response. Although NSK claims that pack- 
ing expenses incurred in the United States for further manufac- 
tured products are reported in its further manufacturing 
calculations, we are unable to confirm that this is the case. Because 
we instructed NSK to rely on previously reported packing data for 
purposes of our further manufacturing calculations, and because 
we cannot confirm NSK’s claim that packing expenses are already 
included in further manufacturing costs, we have not made an 
adjustment to the further manufacturing that NSK reported in its 
U.S. sales response in our further manufacturing caiculations for 
these final results. 


Final Results, 58 Fed. Reg. at 39,766. 

The Court is of the opinion that Commerce’s actions were reasonable 
and consistent with law. Commerce clearly asked respondents to report 
all packing and transportation expenses in “Section B” of the question- 
naire. NSK failed to follow these instructions and chose to split the 
reporting of these expenses between “Section B” and “Section E” of the 
questionnaire. NSK’s Section E Response acknowledges that some of 
the packing costs, “secondary packing costs,” were reported in “Section 
B.” Therefore, it was reasonable for Commerce to add the packing costs 
contained in the USPACKME variable reported in “Section B” to the 
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further manufacturing costs included in the ECOPAM variable 
reported in “Section E.” 


5. Deduction of Further Manufacturing Expenses: 


In this review, Commerce required a further manufacturing analysis 
for NSK’s imported parts. Final Results, 58 Fed. Reg. at 39,766. NSK 
contends that Commerce’s actions were inconsistent with 19 U.S.C. 
§ 1677a(e)(3) (1988)® which instructs Commerce to reduce exporter’s 
sales price (“ESP”) by the value of further processing performed in the 
United States if “‘the product ultimately sold to an unrelated purchaser 
contains a significant amount by quantity or value of the imported prod- 
uct.’” NSK’s Brief at 46 (quoting S. Rep. No. 1298, 93d Cong. 2d Sess. 
172-73, reprinted in 1974 U.S.C.C.A.N. 7185, 7310 (emphasis added)). 
NSK also submits that Commerce did not properly apply the “Roller 
Chain”’ exception. NSK’s Brief at 47. NSK asserts that Commerce’s 
requirement of further manufacturing data on all imported parts where 
the entered value of such parts was more than one percent of the selling 
price of the finished non-scope product, and all imported parts which 
were incorporated into finished scope products, is not in accordance 
with law. Id. According to NSK, Commerce is required to consider the 
quantitative and qualitative significance of imported parts in further 
processed merchandise. Jd. NSK maintains that if Commerce had con- 
sidered qualitative factors, it would have determined that the imported 
parts at issue were insignificant. Jd. at 49. NSK further argues that 
Commerce’s approach constitutes rule-making which requires the pro- 
mulgation of a rule in accordance with the Administrative Procedures 
Act. Id. at 48. 

Commerce responds that it “is merely applying the intent of Congress 
as clearly expressed in the legislative history of 19 U.S.C. § 1677a(e)(3).” 
Commerce’s Brief at 52. Commerce claims that the one percent thresh- 
old is interpretative of the term “insignificant amount” and, therefore, 
is an “interpretive rule” which does not require notice and comment. Id. 
(relying on Timken Co. v. United States, 11 CIT 786, 805-06, 673 F. 
Supp. 495, 513-15 (1987)). Commerce further claims that it was reason- 
able to only consider the cost of the input and of the finished merchan- 
dise as opposed to “qualitative” factors. Commerce’s Brief at 53. In 
addition, Commerce submits that its decision to apply the “Roller 
Chain” exclusion to only non-scope finished products was consistent 
with Congress’ intentions. Id. 

The Court has already upheld Colurnerte? s further manufacturing 
analysis as applied in the second administrative review of NSK as being 
consistent with law. See NSK, 19 CIT at__, 896 F. Supp. at 1268-71. 


619 U.S.C. § 1677a(e)(3) instructs Commerce to reduce the exporter’s sales price by the amount of “any increased 
value, including additional material and labor, resulting from a process of facture or bly performed on the 
imported merchandise after the importation of the merchandise and before its sale to a person who is not the exporter 
of the merchandise.” 

7 Imports of scope merchandise are not subject to antidumping duties if they comprise an insignificant amount of the 
sales value of the finished product sold to unrelated customers in the United States. See Roller Chain, Other Than 
Bicycle, From Japan; Final Results of Administrative Review of Antidumping Finding, 48 Fed. Reg. 51,801, 51,804 
(Nov. 14, 1983). 
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See also Koyo Seiko Co. v. United States, 19 CIT __, __, Slip Op. 
95-146 at 9 (Aug. 16, 1995). Therefore, the Court will not further con- 
sider NSK’s arguments as it finds that Commerce’s actions in the review 
at bar were reasonable and supported by law. 


6. Clerical Errors: 


NSK contends that Commerce committed two clerical errors. First, 
NSK requests a remand so that Commerce can correct a computer pro- 
gramming error which resulted in the failure to reflect that the sample 
week beginning July 1, 1991 ended on July 7, 1991 rather than on July 7, 
1910. NSK’s Brief at 50. Second, NSK submits a remand is necessary to 
correct a computer programming error which resulted in the failure to 
produce family matches. Commerce agrees that a remand is necessary 
to correct both computer errors. Commerce’s Brief at 55-56. 

Federal-Mogul argues that the second error alleged by NSK is not a 
clerical error, but, rather, intentional and a result of Commerce’s meth- 
odology for defining “such or similar merchandise” and finding model 
matches. Federal-Mogul’s Brief at 30-31. Federal-Mogul urges the 
Court to resolve the issue consistent with arguments advanced by Fed- 
eral-Mogul in its own case pending before the Court that Commerce’s 
methodology is unlawful. Federal-Mogul’s Brief at 31 (citing Brief of 
Federal-Mogul Corporation in Support of its Motion for Judgment Upon 
the Agency Record, filed in Consol. Court No. 93-08-00461, at 11-14). 

The Court agrees with NSK and Commerce that a remand for the 


correction of the two clerical errors is necessary. Federal-Mogul’s argu- 
ment is not relevant to the case at bar. Therefore, the Court remands 
this matter to Commerce to correct the computer program so that it 
reflects that the sample week beginning on July 1, 1991 ended on July 7, 
1991, and to correct the computer program to produce family matches. 


CONCLUSION 


NSK’s motion for partial judgment upon the agency record is granted 
to the extent that this case is remanded to Commerce to (1) calculate the 
constructed value for all finished bearings purchased from related sup- 
pliers; (2) calculate the constructed value for all bearings further 
manufactured in the United States from parts purchased from unre- 
lated suppliers; (3) correct the clerical error concerning the ending date 
of the sample week beginning July 1, 1991; and (4) correct the clerical 
error concerning family matches. Commerce’s Final Results, to the 
extent challenged herein, are sustained in all other respects. 

The remand results are due within ninety (90) days of the date that 
this opinion is entered. Any comments or responses by the parties to the 
remand results are due within thirty (30) days thereafter; any rebuttal 
comments are due within fifteen (15) days of the date that responses or 
comments are due. 
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NOTE: Pursuant to the court’s Procedures for Publication of Opinions and Orders, the 
court’s unpublished order entered on November 13, 1995 is being published by the Clerk’s 
Office as Slip Op. 95-179 on November 14, 1995. 


(Slip Op. 95-179) 


FEDERAL-MOGUL CORP, PLAINTIFF AND PLAINTIFF-INTERVENOR, AND 
TORRINGTON CO., PLAINTIFF AND PLAINTIFF-INTERVENOR v. UNITED 
STATES, DEFENDANT, AND NTN BEARING Corp OF AMERICA, AMERICAN 
NTN BEARING MANUFACTURING CorP, NTN Corp, Koyo SEIKo Co., 
Lrp., Koyo Corp oF U.S.A., PEER BEARING Co., NSK Ltp., NSK Corp, 
CATERPILLAR INC, MINEBEA Co, LtTp, AND NMB_ Corp, 
DEFENDANT-INTERVENORS 


Consolidated Court No. 91-07-00530 and 91-08-00569 


(Dated November 13, 1995) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Aug. 28, 1995) 
and mandate (Oct. 19, 1995) of the United States Court of Appeals for 
the Federal Circuit, Appeal Nos. 94-1097 and 94-1104, remanding this 
case with instructions, it is 

ORDERED that the decision and judgment of this Court in Federal-Mo- 
gul Corp. v. United States, 17 CIT 1093, 834 F Sup. 1391 (1993), that the 
Department of Commerce, International Trade Administration (“Com- 
merce”) incorrectly adjusted USP for the Japanese value added tax 
(“VAT”) is vacated; and it is further 

ORDERED that the order of this Court in connection with Federal-Mo- 
gul, dated October 7, 1993, which directed Commerce to apply the Japa- 
nese VAT rate to United States price (“USP”) calculated at the same 
point in the stream of commerce as where the Japanese VAT rate is 
applied for home market sales and add the resulting amount to USP is 
vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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NOTE: Pursuant to the court’s Procedures for Publication of Opinions and Orders, the 
court’s unpublished order entered on November 13, 1995 is being published by the Clerk’s 
Office as Slip Op. 95-180 on November 14, 1995. 


(Slip Op. 95-180) 
KEMIRA FIBRES OY, PLAINTIFF v. UNITED STATES, ET AL., DEFENDANTS 
Court No. 94-07-00405 


(Dated November 13, 1995) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Aug. 2, 1995) and 
mandate (Sept. 26, 1995) of the United States Court of Appeals for the 
Federal Circuit (“CAFC”), Appeal No. 95-1077, remanding this case 
with instructions, it is 

ORDERED that the decision and Declaratory Judgment of this Court in 
Kemira Fibres Oy v. United States, 18 CIT , Slip Op. 94-139 (Sept. 
8, 1994), is vacated; and it is further 

ORDERED that the order of this Court in connection with Kemira 
Fibres, dated September 8, 1994, which directed the Department of 
Commerce, International Trade Administration (“Commerce”) to 
revoke the antidumping duty order concerning Viscose Rayon Staple 


Fiber From Finland, 44 Fed. Reg. 17,156 (1979), terminate the adminis- 
trative review of Finnish viscose rayon staple fiber for 1993-94, and end 
the suspension of liquidation of plaintiffs imports is vacated and Com- 
merce may proceed with further proceedings consistent with the 
CAFC’s opinion, and it is further 

ORDERED that the complaint is dismissed. 
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NOTE: Pursuant to the court’s Procedures for Publication of Opinions and Orders, the 
court’s unpublished order entered on November 14, 1995 is being published by the Clerk’s 
Office as Slip Op. 95-181 on November 14, 1995. 


(Slip Op. 95-181) 


FEDERAL-MOGUL CORP, PLAINTIFR AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SNR ROULEMENTS, ET 
AL., DEFENDANTS-INTERVENORS 


Court No. 92-06-00422 


(Dated November 14, 1995) 


ORDER 


TSOUCALAS, Judge: Upon consideration of the motion filed by SNR 
Roulements to modify judgment and issue a further remand order, 
defendant’s response to the motion, and other pertinent papers, it is 
hereby 

ORDERED that the motion is granted and the case is remanded to the 
Department of Commerce for recalculation of dumping margin using 
the methodology for calculating an adjustment to USP for home market 
Value-Added Taxes that the Department devised in Gray Portland 
Cement and Clinker From Mexico, 58 Fed. Reg. 25803 (Apr. 28, 1993) 
and that was the subject of Federal-Mogul v. United States, Nos. 
94-1097, -1104 (Aug. 28, 1995); and it is further 

ORDERED that the remand will run concurrently with the remand 
ordered in Court No. 92-07-00483. 
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(Slip Op. 95-182) 


AMERICAN HI-FI INTERNATIONAL, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 94-01-00016 
[Motion to dismiss denied in part.] 
(Dated November 16, 1995) 


Glad & Ferguson (T. Randolph Ferguson) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Jeffrey M. Telep), 
David Ross, Joan McKenzie, Attorney Advisors, Office of the Chief Counsel for Import 
Administration, United States Department of Commerce, of counsel, for defendant. 


OPINION 


RESTANI, Judge: This action is before the court on a motion to dismiss. 
Plaintiff American Hi-Fi International, Inc. (“American Hi-Fi”), an 
importer of Japanese televisions, challenges the United States Custom 
Service’s (“Customs”) (1) assessment of antidumping duties upon its 
merchandise and (2) addition of interest on those duties from the date of 
entry to the date of liquidation. In its complaint, plaintiff contends that 
the court has jurisdiction over both causes of action pursuant to 28 


U.S.C. § 1581(a) (1988). In response to defendant’s motion to dismiss, 
however, plaintiff concedes that its first cause of action may be dis- 
missed for lack of jurisdiction. Pl.’s Opp’n to Def.’s Mot. to Dismiss at 1. 
Plaintiff continues to assert, however, that its second cause of action 
contesting the addition of interest on the antidumping duties is properly 
challenged under 28 U.S.C. § 1581(a). For the reasons that follow, defen- 
dant’s motion to dismiss is denied in part. 


BACKGROUND 


On August 15 and 18, 1986, American Hi-Fi made two entries of tele- 
vision receivers manufactured in Japan (Nos. 86-963482-4 and 
86-963485-3). Plaintiff purchased the television receivers in Singapore 
before exporting them to the United States. Antidumping duties were 
assessed on the merchandise pursuant to an antidumping duty order on 
television receiving sets from Japan.! See Television Receiving Sets, 
Monochrome and Color, from Japan, 36 Fed. Reg. 4597 (Dep’t Treas. 
1971) (antidumping duty order). American Hi-Fi filed an administra- 
tive protest with Customs contesting the imposition of the antidumping 
duties and the addition of interest on such duties. Customs denied the 
protest and this action followed. 


1 See also Television Receiving Sets, Monochrome and Color, from Japan, 50 Fed. Reg. 24,278, 24,283 (Dep’t Comm. 
1985) (final results). According to defendant, plaintiff's televisions were manufactured by Toshiba Corporation. Def.’s 
Mot. to Dismiss at 13 n.5. 
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DISCUSSION 


“Tt is elementary that ‘[t]he United States, as sovereign, is immune 
from suit save as it consents to be sued * * *, and the terms of its consent 
to be sued in any court define that court’s jurisdiction to entertain the 
suit.’” United States v. Mitchell, 445 U.S. 535, 538 (1980) (quoting 
United States v. Sherwood, 312 U.S. 584, 586 (1941)). Plaintiff thus has 
the burden of demonstrating that jurisdiction exists. See McNutt v. Gen- 
eral Motors Acceptance Corp., 298 U.S. 178, 189 (1936); Smith Corona 
Group, SCM Corp. v. United States, 8 CIT 100, 102,593 F Supp. 415, 417 
(1984). 

In order for the court to possess jurisdiction over an action pursuant 
to 28 U.S.C. § 1581(a),? the issues raised in the suit must properly be pro- 
tested under 19 U.S.C. § 1514 (1994).3 See Mitsubishi Elecs. Am., Inc. v. 
United States, 44 F.3d 973, 976 (Fed. Cir. 1994). Section 1581(a) provides 
no jurisdiction for denial of protests outside the exclusive categories 
enumerated in 19 U.S.C. § 1514(a). Id.; Playhouse Import & Export, Inc. 
v. United States, 843 F. Supp. 716, 719 (Ct. Int’] Trade 1994). 

Plaintiff argues that Customs’ decision to collect interest on its 
entries pursuant to 19 U.S.C. § 1677g (1994) is a protestable matter 
under 19 U.S.C. § 1514(a)(3). Section 1514(a)(3) lists as protestable, 
“decisions of the Customs Service * * * as to * * * all charges or exac- 
tions of whatever character within the jurisdiction of the Secretary of 
the Treasury.” Jd. The court has found assessment of interest on ordi- 
nary Customs duties to be “within the common and judicial descriptions 
of charges and exactions.” Syva Co. v. United States, 12 CIT 199, 202-03, 
681 F. Supp. 885, 888 (1988). Customs, an agency within the jurisdiction 
of the Secretary of the Treasury, has the duty to collect antidumping 
duties and interest owing thereon, as well. See 19 C.FR. § 353.21, -.24 
(1991). 

Defendant contends, however, that interest assessed on antidumping 
duties is not protestable under 28 U.S.C. § 1581(a) and 19 U.S.C. 
§ 1514(a) as Customs does not make any “decisions,” but performs 
merely a ministerial role in the collection of interest pursuant to the 
antidumping duty laws. Defendant cites Mitsubishi, 44 F.3d 973, as sup- 
port for the proposition that antidumping duty determinations are not 
decisions of Customs, but are those of the United States Department of 


2 Pursuant to 28 U.S.C. § 1581(a), the court “shall have exclusive jurisdiction of any civil action commenced to con- 
test the denial of a protest, in whole or in part, under [19 U.S.C. § 1515).” Id. Section 1515, in general, provides for the 
review by Customs of protests filed pursuant to 19 U.S.C. § 1514. 19 U.S.C. § 1515 (1994). 

3 Section 1514(a), Title 19, United States Code, lists the decisions that are subject to protest: 

{Decisions of the Customs Service, including the legality of all orders and findings entering into the same, as to— 
(1) the apeegion’, value of merchandise; 
(2) the classification and rate and amount of duties chargeable; 
(3) all. charges or exactions of whatever character within the jurisdiction of the Secretary of the Treasury; 
(4) the excl of mer from entry or delivery or a demand for redelivery to customs custody under 
any provision of the customs laws, except a determination appealable under section 1337 of this title; 
(5) the liquidation or reliquidation of an entry, or reconciliation as to the issues contained therein, or any 
modification thereof; 
(6) the refusal to pa 4 a claim for drawback; or 
(7) the refusal to reliquidate an entry under section 1520(c) of this title; * * * 
19 U.S.C. § 1514(a). 


4 That section provides, in relevant part, that “[iJnterest shall be payable on overpayments and underpayments of 
amounts deposited on merchandise entered * * * for consumption.” 19 U.S.C. $ 1677g. 
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Commerce (“Commerce”) and as such, must be challenged under 28 
US.C. § 1581(c) (1988).5 

In Mitsubishi, an-importer brought suit under 28. U.S.C. § 1581(a) 
after Customs denied the importer’s protest of an antidumping duty 
assessment. 44 F8d at 975. After noting that 28 U.S.C. § 1581(a) 
requires that a protest first be made under 19 U.S.C. § 1514(a), the court 
stated that “[slection 1514(a) applies exclusively to Customs ‘decisions’ 
within the. enumerated categories * * *. Section 1514(a) does not 
embrace decisions by other agencies.” Id. at 976. 

Commerce, not Customs, calculates and determines antidumping 
duty rates. Id.; see 19 U.S.C. § 1673e(a)(1), (c)(3) (1994). Commerce 
investigates allegations of dumping, determines whether there are sales 
at less than fair value, and if it so finds, issues an antidumping duty 
order. It then directs Customs to collect the antidumping duties and any 
interest thereon. See 19 U.S.C. § 1673(a)(1); see also id. § 1677g. The 
court in Mitsubishi stated that, “[i]n sum, title 19 makes clear that Cus- 
toms does not make any section 1514 antidumping ‘decisions.’ Customs 
actions regarding dumping do not fall within 19 U.S.C. § 1514(a).” 44 
F3d at 977. ;' 

The court agrees with defendant that an importer may not contest an 
antidumping duty determination under 28 U.S.C. § 1581(a), as Customs 
does not make any section 1514(a) decisions in the assessment of anti- 
dumping duties. As indicated, plaintiff agrees that its first cause of 
action contesting the assessment of antidumping duties on its entries 
must be dismissed for lack of jurisdiction. Pl.’s Opp’n to Def.’s Mot. to 
Dismiss at 1. Plaintiff contends, however, that in its second cause of 
action, plaintiff is not challenging Commerce’s antidumping duty order 
or any Commerce determination relating thereto, but rather Customs’ 
interpretation and application of both Commerce’s antidumping duty 

._ determination and Commerce’s liquidation instructions to Customs. Id. 
at 2. 

To understand the crucial question of which agency made the decision 
at issue, an explanation of plaintiff's claim is required. Plaintiff claims, 
and defendant admits, that at the time of entry, plaintiff posted a contin- 
uous entry bond in lieu of making a cash deposit of estimated antidump- 
ing duties. See Compl., 117, at 3; Answer, 117, at 3; Def.’s Resp. to Ct.’s 
Oct. 5, 1995 Letter of Inquiry at 2. To support its claim, plaintiff cites 
this court’s decision in Timken Co. v. United States, 15 CIT 526, 777 F. 
Supp. 20 (1991). The plaintiff in Timken brought an action under 28 
U.S.C. § 1581(c), challenging the final results of an administrative 
review by Commerce. Id. at 526, 777 F. Supp. at 21. Specifically, the 
plaintiff contested Commerce’s conclusion that the importers were not 
liable for interest on duties to be assessed under an outstanding anti- 
dumping duty order. Id. at 527-28, 777 F. Supp. at 22. Commerce main- 
tained that “there is no statutory authority for the imposition of interest 
in this case because the pertinent interest provision applies only where 


5 Section 1581(c) provides that the court “shall have exclusive jurisdiction of any civil action commenced under 
{19 U.S.C. § 1516a (1994)].” 28 U.S.C. § 1581(c). 
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cash deposits are involved. Since, here, the merchandise was entered 
upon bonds, interest cannot be imposed pursuant to 19 U.S.C. § 1677g.” 
Id., 777 F. Supp. at 22. The Timken court affirmed Commerce’s decision 
not to impose interest on merchandise entered upon bonds because 
nothing in the statute, legislative history or case law contradicted Com- 
merce’s interpretation of section 1677g. Id. at 535, 777 F. Supp. at 27. 

Relying upon Timken, plaintiff contends that because a bond was 
posted in lieu of cash deposits of estimated antidumping duties, interest 
should not have been assessed on its entries pursuant to 19 U.S.C. 
§ 1677g. Plaintiff stresses that Commerce did not order Customs to 
assess interest on bonds posted in lieu of cash deposits, but rather gave 
general instructions to Customs to collect interest on “amount[s] depos- 
ited.” See Pl.’s Resp. Ct.’s Oct. 5, 1995 Letter of Inquiry, Ex. A, at 7 (liq- 
uidation instructions).’? Thus, any decision to collect interest was 
Customs’. 

Defendant asserts, however, that cash deposits were required on all 
entries of television sets manufactured by Toshiba since Commerce 
completed its first administrative review in 1981.8 According to defen- 
dant, plaintiff's entries were subject to a cash deposit requirement 
established by the second administrative review, although the cash 
deposit requirement for plaintiff's Toshiba televisions was zero. 50 Fed. 
Reg. at 24,283; see also Def.’s Resp. to Ct.’s Oct. 5, 1995 Letter of Inquiry, 
Ex. 6, at 2 (cash deposit requirements effective June 16, 1985). 

Defendant further contends that Customs had no authority to accept 
a bond in lieu of cash deposits. Def.’s Resp. to Ct.’s Oct. 5, 1995 Letter of 
Inquiry at 2. Defendant also states that prior to the issuance of an anti- 
dumping order, a Code 9 bond (undefined by defendant) is used as secu- 
rity for antidumping duties in lieu of cash deposits. Here, plaintiff's 
continuous entry bond, defendant asserts, cannot provide security for 
antidumping duties. Jd. Thus, defendant’s argument is that actions of 
Customs can affect neither jurisdiction nor the merits of this matter. 

Defendant, however, has not cited specific Commerce regulations or 
specific instructions from Commerce applicable to plaintiff's entries 
requiring cash deposits if the weighted average dumping margin is less 
than 0.50 percent, as was the margin for the Toshiba televisions 
involved in plaintiff's entries.? Such a margin is considered de minimis 


6 Defendant claims Timken is inapposite because the plaintiff in Timken brought the action under 28 U.S.C. 
§ 1581(c) after properly raising the issue in an antidumping administrative review before Commerce pursuant to 19 
U.S.C. § 1516a. The court, however, finds this distinction unavailing here. For jurisdictional purposes, the question is 
not what issues were extant in the Timken administrative proceedings, but which agency made the decision challenged 
here. Commerce’s determination does not address the issue at hand and the court must determine whether Commerce 


otherwise made manifest its view, so that any challenge of that decision would be required to be made before Com- 
merce. 


7 The instructions stated, in relevant part: “The t of antidumping duties by the Customs Service is subject 
to the provisions of [19 U.S.C. § 1677g], which requires interest on overpayments or underpayments of the amount 
deposited as estimated antidumping duties* * * .” Pl.’s Resp. to Ct.’s Oct. 5, 1995 Letter of Inquiry, Ex. A, at 7. 


8 Television Receiving Sets, Monochrome and Color, from Japan, 46 Fed. Reg. 30,163 (Dep’t Comm. 1981) (final 
results). 





9 In its final results of the second administrative review, Commerce stated that, 


{aJs provided for in [19 C.FR. § 353.48(b) (1985)], a cash deposit of estimated a duties based on the 
above margins shall be required for these firms. Since the weighted average margins for Hitachi, Nissei, Sanyo, 
and Victor are less than 0.50 percent and, therefore, de minimis for cash deposit purposes, the Department shall 
waive the deposit requirements for shipments of television receiving sets from those firms. 

50 Fed. Reg. at 24,283. 
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and equivalent to zero. Thus, a continuous entry bond would appear to 
be acceptable to the involved agencies. If Timken is distinguishable in 
such a situation, this was not explained by defendant. Furthermore, 
defendant has not responded to plaintiff's citation of Treasury Decision 
85-145, which seems to provide that Customs, in its discretion, may 
accept such a bond when margins are greater than 0.50 percent, that is, 
“i]f the amount of the estimated antidumping or countervailing duty is 
less than 5 percent ad valorem (or the equivalent).” Acceptable Security 
for Release of Merchandise Subject to Antidumping and Countervailing 
Duty Proceedings, T.D. 85-145, 19 Cust. Bull. & Decs. 331, 332 (1985). 
Accordingly, the court concludes, based on defendant’s submissions, 
that the assessment of interest was not predetermined by an unambigu- 
ous statute administered by Commerce, Commerce regulation, Com- 
merce rule, or Commerce policy. Cf, United States Shoe Corp. v. United 
States, Slip Op. 95-173, at 28-30 (Oct. 25, 1995) (finding no Customs 
decision for purposes of 28 U.S.C. § 1581(a); Customs must apply a clear 
statutory provision despite challenge to constitutionality). 

Commerce’s instructions to collect interest on the estimated anti- 
dumping duties at issue directed Customs to collect such interest on 
“amount[s] deposited.” Pl.’s Resp. to Ct.’s Oct. 5, 1995 Letter of Inquiry, 
Ex. A, at 7 (liquidation instructions). No mention was made of entries 
made upon bond of any type, or of Toshiba merchandise in particular. 
Given (1) these general and ambiguous instructions, (2) defendant’s 
position in the Timken case, which appears supportive of plaintiffs posi- 
tion here and which prevailed, and (3) the lack of any timely contrary 
public Commerce pronouncement on this issue, there is no evidence 
that Commerce made a determination adverse to plaintiff that plaintiff 
should have challenged through procedures applicable to such deter- 
minations. The decision here either was made by Customs or communi- 
cated to Customs in a non-public way, and adopted by Customs. Parties 
cannot be forced to challenge non-public determinations. See Washing- 
ton Int’l Ins. Co. v. United States, 13 CIT 112, 116 & n.9, 707 F. Supp. 
561, 565 & n.9 (1989) (noting that secret liquidation is not a liquidation; 
events must be known to public before protest required); SRR v. Robles, 
853 F. Supp. 451, 452 (Ct. Int’] Trade 1994) (same), aff'd without op., 56 
F.3d 80 (Fed. Cir. 1995). 

As the only applicable public decision was that of Customs, for pur- 
poses of jurisdiction the decision at issue is deemed to be a Customs deci- 
sion as to a charge or exaction. The decision was protested, and that 
protest was denied. Jurisdiction lies under 28 U.S.C. § 1581(a) for plain- 
tiff’s second cause of action. Plaintiff shall file its motion for summary 


judgment within 30 days hereof... Plaintiff's first cause of action is 
dismissed. 
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MEMORANDUM AND ORDER 
AQUILINO, Judge: The court’s slip op. 95-78 herein, 19 CIT , 886 
F.Supp. 23 (1995), familiarity with which is presumed, granted the 
motion of ten U.S. steel companies for judgment on the record compiled 


by the International Trade Administration, U.S. Department of Com- 
merce (“ITA”) sub nom. Notice of Final Determinations of Sales at Less 
Than Fair Value; Certain Hot-Rolled Carbon Steel Flat Products, Cer- 
tain Cold-Rolled Carbon Steel Flat Products, Certain Corrosion-resis- 
tant Carbon Steel Flat Products and Certain Cut-to-Length Carbon Steel 
Plate From Germany, 58 Fed.Reg. 37,136 (July 9, 1993), amended, 58 
Fed.Reg. 44,170 (Aug. 19, 1993), to the extent of a remand to the agency 
to recalculate the margins of dumping by (a) disallowing an adjustment 
for plaintiffs’ currency-hedging gains and (b) multiplying the rate of a 
German value-added tax (“VAT”) by U.S. price and increasing that price 
by the resultant amount. 

Remand was ordered on the latter issue in the light of recent case law 
and also changed ITA methodology in regard thereto. See Slip Op. 
95-78, 19 CIT at , 886 FSupp. at 32-35, citing, inter alia, Federal- 
Mogul Corp. v. United States, 17 CIT 1093, 834 FSupp. 1391 (1993); 
Avesta Sheffield, Inc. v. United States, 17 CIT 1212, 838 FSupp. 608 
(1993); The Torrington Company v. United States, 18 CIT , 866 
F.Supp. 1434 (1994); United Electrical Workers of America v. v. United 
States,18CIT__, Slip Op. 94-199 (Dec. 28, 1994); The Timken Com- 
pany v. United States,19CIT _, Slip Op. 95-20 (Feb. 10, 1995); Inde- 
pendent Radionic Workers of America v. United States, 19CIT__, Slip 
Op. 95-45 (March 15, 1995); Zenith Electronics Corp. v. United States, 
19 CIT , Slip Op. 95-46 (March 15, 1995); Samsung Electronics Co. 
v. United St States, 19 CIT , Slip Op. 95-48 (March 16, 1995); Final 
Determination of Sales at Less Than Fair Value: Ferrosilicon From Bra- 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 49, DECEMBER 6, 1995 


zil, 59 Fed.Reg. 732 (Jan. 6, 1994). And the ITA has since filed with the 
court its remand determination, which states, in part: 


In accordance with the Federal-Mogul decision and the CIT’s 
decision in'this proceeding, Commerce has recalculated the mar- 
gins on remand by applying the foreign market tax rate to the price 
of the United States merchandise at the same point in the chain of 
commerce that the foreign market tax was applied to foreign mar- 
ket sales. Commerce’s remand determinations comport with the 
agency’s current methodology concerning tax adjustments. See, 
e.g., Silicomanganese from Venezuela: Final Determination of Sales 
at Less Than Fair Value, 59 Fed.Reg. 55,436, 55,439 (November 7, 
1994)(Comment 6). 


Subsequent to receipt of this determination, the plaintiffs interposed 
a Motion for Leave to File Brief thereon, 


notwithstanding the fact that plaintiff[s] did not raise the issue dis- 
cussed therein (the propriety of the DOC’s making a secondary VAT 
adjustment to USP and to Foreign Market Value * * *) during the 
course of the DOC’s remand investigation. 


Counsel for the defendant and for the domestic companies responded 
with papers in opposition, e.g.: 


* * * We hereby oppose the motion because plaintiffs are seeking to 
question the methodology of the Department of Commerce * * * for 
calculating the value-added tax * * * adjustment to United States 
price * * *incircumstances in which, upon remand, the agency sim- 
ply followed the methodology which it has used in other cases and 
witch plaintifffs] had not previously challenged.! 


’. Notwithstanding the above-cited case law and referenced changed 
administrative approach taken in other proceedings, the intervenor- 
defendants in Federal-Mogul had appealed to the U.S. Court of Appeals 
for the Federal Circuit. And a majority of that court has now decided to 
reverse and remand to the Court of International Trade for further pro- 
ceedings 


including an opportunity for Commerce to inform the court 
whether it wishes to continue utilizing the tax-neutral methodol- 
ogy employed in its Final Determination. 


Federal-Mogul Corporation v. United States, 63 F.3d 1572, 1582 
(Fed.Cir. 1995). 

Presumably, this conclusion was deemed necessary because the refer- 
enced, original determination of the ITA regarding application of a VAT 
had been held not to be in accordance with the law by the Court of 
International Trade, yet the agency did not join or otherwise participate 
in the appeal therefrom. Be that as it may, and despite defendant’s 
stated opposition to consideration of matters not previously challenged, 


1 Defendant’s Opposition to Motion by Plaintiffs for Leave to File Brief, p. 1. 
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let alone the rationality thereof, counsel for the defendant now notify 
this court that 


Commerce now wishes to return to the tax-neutral methodology 
that was found by the appellate court to be reasonable in Federal 
Mogul and that Commerce had used in its original determination 
that was contested in this case. Consequently, a remand to Com- 
merce in this case is appropriate in order to implement the original 
tax adjustment methodology. 


And counsel for the involved domestic companies have informed the 
court that they do not now attempt to stand in the way of this wish. Alas, 
this consolidated case is remanded anew to the ITA to recalculate the 
dumping margins based upon the VAT methodology of its current choos- 
ing. 

The agency may have 45 days from the date hereof to effectuate that 
choice, whereupon any party claiming to be aggrieved by the result 
thereof (or by the result of the first remand on the currency-hedging 
issue) may have 30 days to present in writing its position. Any responses 
would be due within 15 days of receipt thereof. 


2 Defendant’s motion to strike plaintiff's August 30, 1995 letter request for remand in the aftermath of the decision 
of the Federal Circuit in Federal-Mogul is hereby denied. 
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